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Opinion by Skoler, Member:
United States Shoe Corporation has opposed registration by J. Riggs West, Inc. of the following mark for entertainment services, namely, operating pool, billiard and pinball rooms n1: 

n1 Serial No. 297,637, filed February 18, 1981.
The basis for the opposition is that (a) the foregoing mark, when applied to applicant's services, is so similar to opposer's previously registered and used mark "J. RIGGINGS" for shoes, neckties, men's suits, belts, trousers, sportcoats, and shirts n2 as to create a likelihood of confusion, mistake or deception with consequent damage to opposer, and (b) applicant  having never used its mark in interstate commerce, is not entitled to federal registration. Applicant has denied these allegations.  

n2 Registration No. 901,853, issued November 3, 1970, combined Sections 8 and 15 affidavits accepted and received.
The record in the case consists of the pleadings, applicant's application file, a status and titlecopy of opposer's pleaded registration, and certain responses by applicant to opposer's interrogatories which were made of record by duly filed notice of reliance.  n3 Both parties have submitted trial briefs but no oral argument was presented to the Board.  

n3 Applicant sought, with its brief, to introduce a sampling of advertising and promotional materials which were submitted with responses to interrogatories that opposer has made of record.  However, this material was excluded by Board interlocutory ruling (November 2, 1983) following opposer's motion to strike on grounds that, although applicant might well have been entitled to add these materials to the record in view of opposer's selective introduction of only part of the interrogatory responses [FRCP 32(a)(4)], applicant's attempted introduction at the briefing stage was not timely.  Accordingly, these exhibits are not before the Board and have not been considered by the Board.
  
Priority is not in issue in this case, opposer having established its ownership and the validity of its pleaded registration, nor do we believe that opposer's standing to raise the issue of applicant's non-use of its mark in commerce is subjectto serious question.  At the very least and irrespective of the actual existence of likelihood of confusion between the marks before us, opposer's registration of its "J. RIGGINGS" mark, and the presumption of use and validity generated by such registration, demonstrate a real commercial interest in the "J. RIGGS WEST INC." application proceeding from which a reasonable belief of damage, as required by Section 13 of the Trademark Act, may be assumed.  This is sufficient to invest opposer with  standing to bring this proceeding n4 and, as an element thereof, to assert any legal deficiency in the application, including failure to use a mark in commerce. See Community of Roquefort v. Santo, 170 U.S.P.Q. 205 (CCPA 1971); J. T. McCarthy, Trademarks and Unfair Competition § 20.3 (1973).  Accordingly, we turn to the merits of the claims asserted by opposer. 

n4 See, in this regard, Federated Foods, Inc. v. Fort Howard Paper Co., 192 U.S.P.Q. 24, 27 (CCPA 1976) and Universal Oil Products Co. v. Rexall Drug & Chemical Co., 174 U.S.P.Q. 458, 459 (CCPA 1972).
 
First, we believe that the issueof likelihood of confusion may be readily disposed of on the basis of the marked goods/services disparity involved in this case.  That is, it seems clear to the Board that billiard and pinball parlor services are so different from clothing goods (or, for that matter, clothing distributor or clothing store services) that any likelihood of source confusion from use of the "J. RIGGINGS" and "J. RIGGS WEST INC." marks (themselves somewhat similar but hardly identical or near identical) would be remote.  Opposer makes much of the fact that the record shows that applicant has made or distributed, either by sale or promotional give-away, "J. RIGGS WEST INC." T-shirts (which overlap with the "shirts" item in opposer's specification of goods for the "J. RIGGINGS" mark).  However true this may be, the Board has before it only an application to register "J. RIGGS WEST INC." with design for billiard and pinball parlor services.  Thus, applicant's use of its mark on T-shirts, while theoretically assertable as an unfair competition or "palming off" claim, is neither relevant to this opposition proceeding nor constitutes a source of damage over which this Board has  jurisdiction.
Turning to the"non-use in commerce" claim, the Board is unable, on this record, to agree with opposer's contentions.  Notwithstanding the clear evidence that applicant's services are provided in only a single state, i.e. at one of the two Kansas locations which applicant either operates (Manhattan, Kansas) or has licensed (Hutchinson, Kansas), the courts have accorded a wide scope and interpretation of the phrase "used in commerce" in the Trademark Act (and elsewhere).  n5 Consistent with this, the Board has recognized that it is not necessarily essential that a service mark be used in connection with services rendered in more than one state to satisfy "use in commerce" requirements and that advertising of such services in interstate commerce will establish a valid "use in commerce".  See Abracadabra International, Ltd. v. Abracadabra Creations Inc., 172 U.S.P.Q. 142 (TTAB 1971). Here, the record contains uncontroverted evidence that applicant's billiard parlor services were advertised in both Kansas and New York (response to Interrogatory No. 42).  n6 Accordingly, the Board is constrained to find that opposer has failed to carry its burden of proof as to non-use in commerce. It is true that such evidence is highly nonspecific and, perhaps, the claim of interstate advertising would have been demonstrated to be defective or spurious or de minimis had opposer sought particulars of the claimed promotion outside of applicant's home state (which it was free to do by discovery deposition or supplemental interrogatory and, indeed, virtually compelled to do when faced with this assertion in clear contradiction to opposer's position).  The burden, after all, was upon opposer as party plaintiff to establish non-use in commerce by a clear preponderance of the evidence.  Concluding that it failed to do this, the Board finds for applicant on this ground of opposition.  

n5 See, e.g., In re Silenus Wines, Inc., 194 U.S.P.Q. 261 (CCPA 1977); In re Gastown, Inc., 140 U.S.P.Q. 216 (CCPA 1964).
n6 The specific question posed here was "list each state where applicant has advertised its services under the name "J. RIGGS WEST INC. and Design." The specific answer given by applicant and made of record to this question was "Kansas and New York, as well as advertising distribution in other states unknown to Applicant at the present time".
 


