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An application has been filed by Dennis James Conti, doing business as Shear Perfection, to register "SHEAR PERFECTION" in the stylized form shown below for barber shop, hair styling and beauty salon services n1.  

n1 Application Serial No. 252,665 filed March 5, 1980.

The word "SHEAR" has been disclaimed apart from the mark as shown.
Registration has been refused on two grounds.  The Examining Attorney refused registration under Section 2(d) of the Trademark Act in view of the previously registered mark "SHEER PERFECTION" for makeup for legs and body n2.  Registration was also refused under Sections 1 and 45 of the Trademark Act on the ground that applicant is not rendering any services in commerce regulable by Congress.  

n2 Registration No. 853,359 issued July 23, 1968.  Section 8 affidavit accepted.
Applicant has appealed.
Turning first to the question of likelihood of confusion, while it is clear that the marks are identical in sound, only one letter being different (i.e. SHEAR and SHEER), it is our view that the one letter difference changes the commercial impression engendered by the marks.  The word "shear" means to cut with shears or a similar sharp edged instrument (Webster's New World Dictionary of the American Language, 1964).  The term, as applied to applicant's barber shop, hair styling and beauty salon services, is merely descriptive of a feature or characteristic of the service and has been properly disclaimed. Nevertheless, the disclaimed matter does contribute to the commercial impression engendered by the mark.  When the term "shear" is combined with the term "perfection", which may be defined as an extreme degree of excellence according to a given standard (Webster's New World Dictionary of the American Language, 1964), the mark as a whole connotes the impression of an excellent or high quality haircut.  The above reference defines the word "sheer", as very thin, transparent.  We agree with applicant that as applied to registrant's makeup for legs and body, the mark "SHEER PERFECTION" suggests the sheer appearance of fine hosiery forthe leg without the need for hosiery.
With respect to the goods and services involved herein, while the Examining Attorney has shown that beauty salons offer, inter alia, pedicures, manicures, body waxing, and facials, there is no evidence that leg and body makeup is ordinarily used in connection with the above procedures or that it is likely that such a product would ordinarily be found in a beauty salon or barber shop. Therefore, we conclude that the respective products and services involved herein are sufficiently distinct to obviate any likelihood of confusion, particularly in view of the different connotations to be found in the respective marks.  Accordingly, the refusal of registration under Section 2(d) should be reversed.
We turn next to the refusal of registration on the ground that applicant is not rendering any services in commerce regulable by Congress.  The application states that the mark was first used in interstate commerce on January 9, 1978 and is now in use in such commerce. While the first Office action did not raise the question of use in commerce, the application was subsequently assigned to another Examining Attorney who inquired about the use of the mark in view of the nature of the services.  In our view, this inquiry by the Examining Attorney was reasonable in view of the local nature of the barber shop, hair styling and beauty salon services rendered by applicant.  TMEP Section 1301.03(b) provides that when a service activity is basically local in nature, it is not always clear from the application that there is use in commerce, and it is within the Examining Attorney's discretion to inquire whether there is use in commerce and to require a satisfactory explanation or showing of use in commerce.
Applicant responded to the Examining Attorney's inquiry by indicating that its services are indeed regulable by Congress for the reason that the 1964 Civil Rights Act prevented it from refusing to serve any customer; and that the definition of interstate commerce has broadened to the point that any service offered to the public is effectively in interstate commerce for purposes of the Trademark Act.
The Examining Attorney rejecting applicant's reasoning and refused registration. Applicant maintained its position, citing In re Gastown 140 U.S.P.Q. 216 (CCPA 1964) and Heart of Atlanta Motel, Inc. v. United States, 379 US 341 (1964)as controlling on the question.  Applicant maintains: " . . . to those who travel, that beauty services are an essential accommodation and that, under the law, a proprietor of a beauty salon cannot deny service to anyone.  Thus the service is clearly regulable by Congress."
As we noted in In re Home Corp. of Texas, 201 U.S.P.Q. 602 (TTAB 1978), the question of whether a mark is used in commerce so as to vest the Office with jurisdiction to issue a registration is a difficult issue, especially in the case of service marks because of the vagueness in the definition of "use in commerce" in Section 45 of the Trademark Act. In this regard, Section 45 defines use in commerce as follows:
"Use in commerce. For the Purposes of this Act a mark shall be deemed to be used in commerce . . . (b) on services when it is used in the sale or advertising of services and the services are rendered in commerce, or the services are rendered in more than one State or in this and a foreign country and the person rendering the services is engaged in commerce in connection therewith."
"Commerce" is defined in Section 45 of the Act as follows:
"Commerce. The word "commerce' means all commerce which may lawfully be regulated by Congress."
In the present case, applicant has not indicated that its barber shop, hair styling and beauty salon services are rendered in more than one state.  Rather, applicant claims that its local beauty salon is a business in commerce regulable by Congress because it is a public accommodation for purposes of the Civil Rights Act of 1964, citing the Gastown and Heart of Atlanta Motel cases, supra, as support for its position as well as citing In re Smith Oil Company, 156 U.S.P.Q. 62 (TTAB 1967) and In re Silenus Wines, Inc., 194 U.S.P.Q. 261 (CCPA 1977). However, it is our conclusion that on the record presented herein, applicant is not rendering any service that may be lawfully regulable by Congress.
Section 201(a) of the Civil Rights Act provides that
"all persons shall be entitled to the full and equal enjoyment of the goods,  services, facilities,   privileges, advantages and accommodations of any place of public accommodation, as defined in this section, without discrimination or segregation on the ground of race, color, religion, or national origin."
Subsection(b) enumerates the types of establishments which are considered to be places of public accommodation as follows:
"(b) Each of the following establishments which serves the public is a place of public accommodation within the meaning of this title if its operations affect commerce, or if discrimination or segregation by it is supported by State action:
(1) any inn, hotel, motel, or other establishment which provides lodging to transient guests, other than an establishment located within a building which contains not more than five rooms for rent or hire and which is actually occupied by the proprietor of such establishment as his residence;
(2) any restaurant, cafeteria, lunchroom, lunch counter, soda fountain, or other facility principally engaged in selling food for consumption on the premises, including, but not limited to, any such facility located on the premises of any retail establishment; or any gasoline station;
(3) any motion picture house, theater, concert hall, sports arena, stadium or other place of exhibition or entertainment; and
(4) any establishment (A) (i) which is physically located within the premises of any establishment otherwise covered by this subsection, or (ii) within the premises of which is physically located any such covered establishment, and (B) which holds itself out as serving patrons of such covered establishment."
The Heart of Atlanta Motel case, supra, relied on by applicant concerned a large motel in Atlanta, Georgia, 75% of whose clientele were transient interstate travelers. Unlike the present case, the motel in question was admittedly a place of public accommodation under Section 201(a) of the Civil Rights Act and the sole question before the U.S. Supreme Court was the constitutionality of the Civil Rights Act as applied to the facts in that case.  The Court concluded " . . . that the action of the Congress in the adoption of the Act as applied here to a motel which concededly serves interstate travelers is within the power granted it by the Commerce Clause of the Constitution as interpreted by this Court for 140 years."
The Board, in the Smith Oil case supra, held that a restaurant serving food to interstate travelers was clearly engaged in commerce which may lawfully be regulated by Congress in view of Section 201(b)(2) of the Civil Rights Act. The present case, however, has no facts which support a conclusionthat applicant's barber shop/beauty salon is anything more than a local operation.  Applicant has argued at the oral hearing that it is a place of public accommodation because it is located in the same building as a place of public accommodation, that is, a travel agency which arranges accommodations for travelers. Applicant has cited Pinkney v. Meloy, 241 F. Supp. 943 (N.D. Fla. 1965) in support of its position.  However, that case dealt with a hotel in Tallahasse, Florida which leased certain space on its premises to a barber shop. The Court held that the location of the barber shop within the physical premises of the hotel, a place of public accommodation, and its holding itself out to patrons of the hotel places the barber shop under the coverage of the Civil Rights Act. The Court specifically noted that the Civil Rights Act does not purport to cover all barber shops, but does cover those barber shops which (1) are located within the physical premises of a place of public accommodation such as a hotel or motel and (2) hold themselves out to serve patrons of the hotel or motel. The Court discussed the legislative history of the Act, specifically the"physically located within" language of Section 201(b)(4) and noted that Rep. Celler, Chairman of the House Judiciary Committee, stated on the House Floor on January 31, 1964:
" . . . barber shops, beauty parlors and other establishments are not covered unless they are contained within a hotel or are intended for the use of the patrons of the hotel, if the hotel is covered." CCH Civil Rights Act of 1964 p. 25.
Applicant's claim that it operates in the same building as a travel agency does not in our view, bring it within the "physically located within" language of Section 201(b)(4) of the Civil Rights Act in light of the aforementioned case law and legislative history of the Act.
Applicant also asserted at the oral hearing that its beauty parlor/barber shop is a place of entertainment for purposes of Section 201(b)(3) of the Civil Rights Act, citing United States v. DeRosier, 473 F.2d 749 (5th Cir. 1973) because its beauty parlor/barber shop features a radio playing for the entertainment of customers.  The DeRosier case, supra, held that a neighborhood bar was a place of entertainment for purposes of the Civil Rights Act when it derived a portionof its business from a jukebox, shuffleboard table and pool table which moved in interstate commerce. While we agree with the Court and with applicant that the Act must be liberally construed, we recognize that the Act was not designed to cover all establishments and to reason that the playing of a radio in a beauty salon results in the establishment of a place of entertainment strains credulity. n3 

n3 We also point out that applicant's arguments at the oral hearing concerning its location in the same building as a travel agency and the existence of a radio playing on the premises were not made during the ex parte prosecution of the case and thus, in any event, these "facts" were not properly made of record.
A pre-Civil Rights Act case dealing with barber shops is Hotel Phillips, Inc. v. Journeymen Barbers, Hairdressers, Cosmetologists and Proprietors International Union of America, 301 F.2d. 443 (8th Cir. 1962). This case was brought under the Sherman Act, 15 USCA 1-15 alleging, inter alia, that a number of barber shops conspired to fix minimum prices for barber services in the Kansas City, Missouri area.  The Courtof Appeals affirmed the dismissal of the action by the District Court on the ground of lack of jurisdiction over the subject matter of the action, concurring with U. S. District Judge Ridge that the barber services which constituted the subject matter of the action were too unrelated to interstate commerce to come within the purview of that Section (of the Sherman Act).
Aside from applicant's misplaced reliance on the Civil Rights Act, we believe that applicant's reliance on Gastown and Silenus, supra, is equally misplaced and that these cases do not aid applicant based on the facts of record.  The Court in Silenus commented that the result in Gastown depended on the Lanham Act's definition of commerce and that commerce included intrastate commerce when such commerce directly affected other commerce which Congress may lawfully regulate.  The Court in Silenus went on to note that both Gastown and Silenus opinions were fortified by the manner in which other  federal courts have treated the term "commerce" in an infringement context, that commerce included intrastate transactions that affect interstate or foreign commerce.
Applicanthas presented nothing to show there is any direct or indirect connection between its services and any commerce regulable by Congress.  Moreover, applicant's activities have not been shown to have any substantial effect on interstate commerce. See: In re Home Corp. of Texas, supra. We agree with our holding in the Home Corp. of Texas case at p. 605 that if the implication of the Silenus case is to remove any distinction between interstate and intrastate commerce as those concepts were formerly understood, the Court should be the first to say so.
Since the record does not show that applicant's services are anything other than local in nature, we hold that applicant has not used its mark in commerce and is not entitled to obtain a registration.


