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Insurance and Storm
Damage. On Thursday,
August 23, parts of DuPage

County were hit with a massive
storm. The National Weather
Service confirmed a tornado
touched-down between Winfield
and Wheaton. The tornado had
winds up to 110 miles per hour and
traveled two miles from Prince
Crossing Road to Gary Avenue. On
Friday, the Governor declared
DuPage County a state disaster area.
High winds in the surrounding areas
knocked out power and caused
injury to people and property. The
Daily Herald reported that ten cars
were crushed in the parking lot of
Ball Horticultural, in West Chicago.
The paper also reported the roof of
Uptime Parts collapsed and injured
forty people. Further, in Villa Park,
1,500 trees were down or damaged.
The power outage stretched into
Friday effecting about 108,000
customers. One of those customers
was the DuPage County Court-
house, which was forced to close on
Friday because of the outage.
Considering these events, in this
issue Jennifer Moore provides a
timely article covering “Insurance
and Storm Damage – Who pays?”

Litigation Strategy Illustrated.
When you meet a fork in the road,
the classic advice to “take it” is not
very helpful. Many forks arise in liti-
gation such as whether to file suit,
whether to file a motion to dismiss,
or whether to settle. David Mad-
den might have the solution to free
you from your decision-making
roadblock. David’s article shows

how to use decision trees to deter-
mine the best course of action in liti-
gation. Decision trees mesh case
data like costs and probable judg-
ment amounts in a graphical illus-
tration to inform your decision.
David’s hypothetical client comes
complaining that the dry cleaners
damaged his pants, of course that
type of suit would never arise in real
life—but wait—didn’t I see an article
entitled “Judge Tries Suing Pants Off
Dry Cleaners” in the New York
Times on June 13, 2007? Well,
maybe the scenario is not so hypo-
thetical.

Divorce Agreements Meet
Bankruptcy Court. If you have
ever recommended that your client
waive maintenance in exchange for
“hard assets” in a marital settlement
agreement, Kent Gaertner ex-
plains why the bankruptcy trustees
may be knocking on your client’s
door.

Internet Communications and
the Eavesdropping Statute. Are
you committing a felony violation
of the Illinois eavesdropping statute
by saving a copy of an Internet chat
conversation you had with a
colleague? Do police violate the
statute when doing the same during
undercover operations designed to
catch persons making indecent
solicitations of underage persons
online? In my article, I analyze the
eavesdropping statute in the context
of Internet communications to
determine when the statute applies
to such communications. 
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Fred Spitzzeri has had an active trial
practice for over 20 years.  A former
insurance defense attorney with a large
firm, he currently is a sole practitioner
concentrating in civil litigation, especially
in the area of personal injury practice.  He
is a Certified Arbitrator and Mediator, and
an adjunct faculty member at North
Central College. Over the years he has
served as both a Prosecutor and a Hearing
Officer for the Illinois Secretary of State,
and currently serves as a Hearing Officer
for the Illinois State Board of Education
on an independent contractual basis
resolving disputes involving special needs
students.  Fred is a cum laude graduate of
Loyola University School of Law, where
he served as Captain of both the Trial
Practice and Moot Court teams, won the
7th Circuit's Client Counseling Com-
petition, and received the Am Jur Award
for Professional Responsibility. He is
admitted to practice before the Federal Trial
Bar for the Northern District of Illinois, and
before the United States Supreme Court.
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Judicial Independence:
The Cornerstone of

Our Democrary

The DuPage County Bar
Association, founded in
1879, has always enjoyed an

outstanding relationship with the
judiciary.  In fact, three of the four
original incorporators of the DCBA
subsequently went on to serve on
the bench including Elbert Gary,
the founder of U.S. Steel, for whom
the City of Gary, Indiana and the
street Gary Avenue are named.1

Being a judge is not an easy job.
The judiciary is under attack as
never before. At a recent ABA
convention, four judges spoke about
how their lives had been adversely
affected based on unpopular rulings
they had made.  One speaker was
George Greer, the Florida judge
who issued the decision to end the
life support for Terri Schiavo.  He
told of the many death threats he
had received since that ruling, and
how, for his own safety, he
registered for the conference at the
hotel under a fictitious name.

Then there was New Jersey
Supreme Court Justice Roberto
Rivera-Soto, who last year par-
ticipated in a ruling which held that
gay and lesbian couples deserve the
same rights as married couples.
Other judges who presented in-
cluded a former Texas judge who
had issued an order holding some
anti-abortion activists in contempt
of court for harassing certain
Houston area doctors who
performed abortions, and an ex-
California Supreme Court Justice
who was defeated in his reelection

bid by voters for reversing the death
sentence in a high profile criminal
case.

The independence of the
judiciary is the cornerstone of our
democracy.  For those who would
decry so called activist judges, I
remind them of the words of
Former Chief Justice Warren
Berger who, in  The Power of
Judicial Review wrote: “Judges rule
on the basis of law, not public
opinion, and they should be totally
indifferent to pressures of the
times.”

The importance of judicial au-
tonomy was also expressed by Tho-
mas Jefferson in 1820 when he de-
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2 Executive Committee Meeting,
Noon, Library

8 COURTS/DCBA CLOSED

10 Publication Board Mtg., Noon,
Boardroom

11 Academy of Bar Leaders, 3:00 p.m.,
North Central College, Naperville

13 Civil Law Seminar, 8:00 a.m.,
Cress Creek Cuntry Club, Naperville

16 Alternative Dispute Resolution, Noon,
ARC
Board of Directors Mtg., 4:30 p.m.,
Boardroom

17 Legal Aid Committee/Foundation
Mtg., 8:00 a.m., Library
Local Government Committee, Noon,
ARC

18 Civil Law Committee, Noon, ARC
Tentative

20 Children’s Advocacy GAL Seminar,
9:30-Noon, Classroom

23 Family Law Committee, Noon, ARC

25 Lawyers Lend a Hand,  5:00 p.m.,
Midwest Shelter for Homeless Veterans

30 DuPage Commission on
Professionalism, 12-1:30 p.m., ARC

UPCOMING EVENTS

October 2007
6 Executive Committee Mtg., Noon, Library

8 New Admittees Swearing in, 9:00 a.m.,
Hemmens Auditorium
Publication Board Mtg., Noon,
Boardroom

12 COURTS CLOSED/VETERANS DAY

13 DuPage Commission on
Professionalism, 12-1:30 p.m., ARC

14 Veterans’ Day Luncheon, Noon, ARC

11 Academy of Bar Leaders, 3-6:30 p.m.
North Central College, Naperville

15 Real Estate Law Com. Mtg.
Presentation, Noon, NCC
Civil Law Com. Mtg. Presentation,
Noon, ARC

20 Alternative Dispute Resolution, Noon,
ARC
Board of Directors Mtg., 4:30 p.m.,
Boardroom
Lawyers Lend a Hand Coat Drive, 5:00
p.m., Classroom

21 Legal Aid Committee/Foundation Mtg.,
8:00 a.m., Boardroom
Local Government Com., Noon, ARC

22/23  BAR CENTER & COURTS CLOSED
FOR THANKSGIVING

27 Family Law Com. Mtg., Noon, ARC

29 Tax Law Committee Mtg., Noon,
Boardroom

30 BASIC SKILLS TRAINING

November 2007
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clared that: “A judiciary independent
of a king or an executive, alone, is a
good thing…”  In the famous Su-
preme Court case of Marbury v.
Madison, the seminal decision
which articulated the principle of
judicial review, Supreme Court Jus-
tice John Marshall wrote that: “It is
emphatically the province and duty
of the judicial department to say
what the law is.”2

To critics who complain about
certain judges being soft on crime, I
would remind them of the 18th Cen-
tury legal philosopher Black-stone
who stated: “For the law holds, that
it is better that 10 guilty persons es-
cape than one innocent suffer.”3

This is a principle that was also ar-
ticulated by Supreme Court Justice
Oliver Wendell Holmes in Olmstead
v. United States, where he opined:
“For my part, I think it is a less evil
that some criminals should escape,
than that the government should
play an ignoble part.”4

It is the duty of the bar associa-
tion, in general, and of every law-
yer in particular, to preserve, pro-
tect and defend the Constitution.
Under our Constitution, we have
three separate and co-equal
branches of government: the execu-
tive, the legislative, and the judicial.
It is only through an independent
judiciary, free of external or politi-
cal influences, and committed to the
Constitution, that we can begin to
fulfill the promise made by
Abraham Lincoln almost 150 years
ago that  “…[G]overnment of the
people, by the people, and for the
people, shall not perish from the
earth.”
1 I recently had the honor of speaking at
the installation ceremony of 2 of our
newest Associate Judges: Mary Beth O
’Connor and Tim McJoynt. What follows
is a summary of those comments, re-
flecting on the importance of having an
independent judiciary.
2 Marbury v. Madison, 5 U.S. (1 Cranch)
137, 177, 2 L.Ed. 60 (1803).
3 William Blackstone, Commentaries on
the Laws of England *352 (1769).
4 Olmstead v. U.S., 277 U.S. 438, 470,

48 S.Ct. 564, 575, 72 L.Ed. 944 (1928).

LETTER’S TO THE EDITOR

Editor’s note: After our feature on Agnes Kirby’s retirement from the
courthouse in June, we received a handful of letters that came in too
late for publication.  One last time, therefore, in lieu of letters to the
editor, we’re pleased to present the last of the letters we received to Dear
Agnes:

Dear Agnes:
I am pleased to see your nice picture gracing the cover of the most recent
Brief. However, the letters describing how special you have been to all
the judges, lawyers, and court personnel come as quite a disappointment.
Here, all along, I thought you had singled me out for extra courteous
attention. You will be sorely missed, but your retirement is much
deserved.
Best Wishes,
Roy I. Peregrine

Dearest Agnes:
On your retirement, I can’t fathom how the DCBA members, as well as
the environs of the Judicial edifice in DuPage County, will carry on
without the “Patron Saint of the Court House...Agnes of God.” Knowing
you, Agnes, you will continue bestowing your thoughts and prayers on
us all, and we will continue to be thankful for your incredible friendship,
thoughtfulness, and devotion to bringing out the very best in us all.
Love and hugs...PKQ

Dear Agnes:
Thanks for always being in a good mood and putting up with our endless
questions. My client, Mrs. Marie V. Maurer, will always remember you
and Judge Teschner for listening to her and allowing her to state her
case. This resulted in her being able to save her home. A big thank you.
Joe Vosicky

LAWYERS LENDING A HAND
Come Do Yourself Some Good…By Helping Others

The Lawyers Lend a Hand project for October is scheduled for
Thursday, October 25th at 5:00 PM.  We will visit the Midwest Shelter for
Homeless Veterans. We have been asked to assist with a number of tasks
at the non-for-profit transitional living facility in Wheaton.  This is a new
facility that provides assistance to U.S. veterans of any era for the
opportunity to return to useful and productive lives by providing them
with the skills for independent living.  The home is located at 119 N. West
Street, Wheaton.

For November, we will again hold our annual coat drive.  LLH Chair
Paul Marchese hopes to exceed last year’s collection of 1,000 coats.  You
may drop off the coats at the Bar Center effective November 1 through
5:00 PM on November 20. We plan to distribute the coats to various
agencies in the county.  The committee is asked to meet at the Bar Center
on Tuesday, November 20th at 5:00 PM to assist with sorting and
distribution.
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Insurance and Storm Damage – Who Pays?
by Jennifer L. Moore

Jennifer L. Moore ,
B.A. 2001, magna cum
laude, University of
Kentucky and J.D.
2006 Tulane Uni-
versity Law School,
admitted to the Illinois
Bar in 2006 and the
U.S. District Court,
Northern District of

Illinois in 2007. Jennifer is an associate
with the firm who practices in the area of
insurance coverage. Jennifer is a member
of the Illinois State Bar Association, the
Women's Bar Association of Illinois, and
the DuPage County Bar Association.

On Thursday, August 23, 2007,
severe thunderstorms over-

whelmed northern Illinois and
other parts of the Midwest, leaving
in their wake floods, debris, and
enduring power outages.  DuPage
County was one of several counties
that suffered widespread damage
and that Governor Rod Blagojevich
designated a disaster area.  Hitting
close to home, even the 18th Judicial
Circuit Court in Wheaton, Illinois
was forced to close its doors on
August 24, 2007 due to a power
outage.

The recent storms have likely
left many homeowners wondering
whether their homeowner’s policies
will cover any amount of the
damage incurred as a result of
flooding. As a general rule, un-
fortunately for the homeowner, the
answer is no. The following is a
flood exclusion provision from a
well-known insurer’s homeowner’s
policy:

SECTION I – LOSSES
NOT INSURED

* * *
2.  We do not insure under any
coverage for any loss which
would not have occurred in the
absence of one or more of the
following excluded events. We
do not insure for such loss
regardless of: (a) the cause of the
excluded event; or (b) other
causes of the loss; or (c) whether
other causes acted concurrently
or in any sequence with the
excluded event to produce the
loss; or (d) whether the event
occurs suddenly or gradually,
involves isolated or widespread
damage, arises from natural or

external forces, or occurs as a
result of any combination of
these:

* * *
a.  Water damage, meaning:
(1) flood, surface water, waves,
tidal water, tsunami, seiche,
overflow of a body of water, or
spray from any of these, all
whether driven by wind or
not;
(2) water or sewage from
outside the residence pre-
mises plumbing system that
enters through sewers or
drains, or water which enters
into and overflows from within
a sump pump, sump pump

well or any other system
designed to remove subsurface
water which is drained from
the foundation area; or
(3) water below the surface of
the ground, including water
which exerts pressure on, or
seeps or leaks through a
building, sidewalk, driveway,
foundation, swimming pool or
other structure.

Because the term “flood” is
often not defined in a policy,
homeowners assert that the term
is ambiguous, as it fails to specify
whether the term applies to

naturally occurring floods, man-
made floods, or both.  However, the
courts consistently look to the
term’s plain, ordinary, and
generally prevailing meaning and
find no ambiguity. 1

In the aftermath of Hurricane
Katrina, homeowners once again
raised the issue of whether the flood
exclusion should be inapplicable to
water damage caused by wind-
induced storm surge, without
success.2 In homeowner’s policies,
wind-induced damage is covered,
but damage due to flooding is
excluded.  Thus, if the vinyl siding
on a house is damaged from
extreme winds, the cost of repairing
the siding should generally be
covered under the homeowner’s
policy. Homeowners have con-
tended that wind-induced storm
surge is not a “flood” within the
meaning of the flood exclusion, as
the water did not escape from the
sewers or a nearby watercourse, but
fell from the sky during a storm.  In
other words, the massive amounts
of flood water (not covered) were a
direct result of the storm’s winds

“Hitting close to home,
even the 18th Judicial

Circuit Court in Wheaton,
Illinois was forced to close

its doors on August 24,
2007 due to a power

outage.”
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(covered).  However, courts have
consistently held that water
damage is excluded, regardless of
whether the water was driven by
wind.3

Illinois courts also find the
flood exclusion to be in-applicable
to water damage caused by storms.
In Whitt v. State Farm & Casualty
Co., supra, State Farm provided
homeowner’s insurance to the
plaintiffs, the Whitts, on July 17,
1996, when a massive rainstorm
caused water to enter the Whitts’
home in Aurora, Illinois through
the basement windows, a hole in the
furnace room wall, under the doors
to the house and garage, and
through the roof and skylight.4  The
Whitts evacuated their home on
boats.    State Farm paid the Whitts
$1,432.86 for water damage
resulting from rain entering the
home through the roof and sky-
light, but denied coverage for the
damage caused by water entering

the home via other
means.5

The Whitts filed
a complaint against
State Farm and
their agent, and
State Farm filed a
c o u n t e r c l a i m
seeking a declara-
tory judgment that
the Whitts’ home-
owner’s policy did
not provide cover-
age for the water
damage resulting
from flooding.6

Cross-motions for summary
judgment were filed. The Second
District Appellate Court of Illinois
found that, although Mr. Whitt
testified he received a State Farm
brochure that depicted drawings of
water damage and implicitly
promised coverage for same, the
brochure was not part of the
insurance contract and, therefore,

did not dictate coverage.7

Furthermore, the court found that
the trial court erred in finding the
term “flood” to be ambiguous and
granting the Whitts’ motion for
summary judgment.8 The policy
clearly and unambiguously ex-
cluded coverage for the water
damage claimed by the Whitts.9

Regarding storm debris,
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 We are so very thankful for your generosity, thoughtfulness, and hard 
work.  Thank you for the Cy Pres award of $216,139.81.  Your very 
generous award gives so many hope and will truly touch many lives.  It will 
allow DuPage Bar Legal Aid Service to continue to serve those in need in 
DuPage County, and will give many a fresh start.   
  
 Your leadership and commitment have and will continue to strengthen 
DuPage County’s legal community.   
 
 Thanks for lifting so many people up!  We are very grateful.   
 
     With Sincere Gratitude, 
     The DuPage Legal Assistance Foundation 
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homeowner’s policies will typically
pay up to appro-ximately $500.00
to cover reasonable expenses
incurred in the removal of tree
debris if the tree damaged a
structure on the property by
coming in physical contact with the
structure. If that tree was once
rooted in the neighbor’s yard before
falling into the homeowner’s yard,
the neigh-bor’s homeowner’s policy
more than likely will cover the cost
of removing the tree and repair to
any damage to structures.  This is
commonly provided for in
home-owner’s policies
under the “Liability Cover-
ages” section, and is also
often referred to as “good
neighbor” liability coverage.

Additionally, home-
owner’s policies generally do
not cover articles that are
specifically insured in
another policy. For example,
if a storm causes damage to
a vehicle while it is sitting in
the driveway of a home, the
homeowner’s policy will not
cover the damage because
the vehicle is insured under
a separate vehicle policy.

Along with power outages
comes the problem of food spolia-
tion and mold.  Homeowner’s poli-
cies will typically cover the contents
of deep freeze or refrigerated units
on the residence premises for loss
due to power failure or mechanical
failure. As always, it is the
homeowner’s duty to mitigate the
damages and give his or her best
efforts to move and/or recover the
items before they are damaged.
Mold, fungus, and dry or wet rot,
however, are excluded from most
homeowner’s policies, whether they
are the result of a power outage’s
lack of light and air-conditioning or
the result of flooding.

If there is potential coverage
for wind damage, spoliation, or
water damage resulting from a

storm, a homeowner is obligated to
give immediate notice of the claim
to the insurer or the insurer’s agent,
protect the property from further
damage or loss, and inventory the
damaged items. Furthermore, the
homeowner has a duty to cooperate
with the insurer as the insurer
evaluates the claim to determine
whether there is coverage. This
may include presenting the
damaged property for inspection
and providing records of ownership
or value.  If a homeowner breaches

these duties, the insurer may be
relieved from paying on the claim.

Fortunately, for homeowners
who are consistently threatened by
the possibility of floods, there are
precautions that may be taken.
Most homeowner’s policy insurers
offer a back-up of sewer or drain
endorsement, which, for an
additional premium, covers direct
physical loss caused by water or
sewage from outside of the home
plumb-ing system that enters
through sewers or drains, or water
which enters into and overflows
from within a sump pump. The
endorse-ment may cover non-
personal property, or that which is
part of the residence structure,
and/or personal property,
individual belong-ings detached
from the structure. Alternatively,

many insurers write flood
insurance policies that are written
through the National Flood
Insurance Program (NFIP) and
administered by the Federal
Emergency Management Agency
(FEMA).

Although it takes tremen-
dously damaging storms and
flooding to bring these issues to the
forefront, it is imperative that
homeowners have a copy of their
policies, have a basic understanding
of what they do and do not cover,

obtain additional coverage if
appropriate, and know
when to make a claim, and
for what the claim should be
made.
1 Wallis v. Country Mut. Ins. Co.,
309 Ill.App.3d 566, 723 N.E.2d
376, 383 (2nd Dist. 2000)
(finding that the plain meaning
of flood is “water that escapes
from a watercourse in large
volumes and flows over
adjoining property in no regular
channel ending up in an area
where it would not normally be
ex-pected”); Whitt v. State Farm
and Casualty Co., 315 Ill.App.3d
658, 734 N.E.2d 911, 914 (2nd

Dist. 2000) (finding “flood” to
be an “inundation of water over land not
usually covered by it”).
2 In re Katrina Canal Breaches Litigation,
2007 WL 2200004 (5th Cir. Aug. 2,
2007) (flood exclusions in homeowner’s,
renter’s, and commercial property
policies unambiguously precluded
coverage for losses caused by flooding due
to breached levees.)
3 Id.; see also, Buente v. Allstate Prop. &
Cas. Ins. Co., 2006 WL 980784 (S.D.
Miss. April 12, 2006.)
4 Whitt, 315 Ill.App.3d at 659.
5 Id.
6 Id. at 660.
7 Id. at 660-61.
8 Id. at 622.
9 Id. at 624.
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To Sue or Not To Sue: A Hypothetical Case
Study in The Use of Decision Trees in

Developing Litigation Strategy
by David M. Madden

You’re sitting at your favorite
bistro idly chatting with your
friend (and repeat client)

Dino over a lunch of House Salad
and Double-Fried Onion Rings with
Cheese and Chili when he says, “By
the way, [your nickname used by
your most intimate friends], I’d like
you to sue my dry cleaner for me.”
You think: “You’re kidding, right?”
but you say: “Pray tell, how has this
heinous villain damaged my dear
and closest friend?”

Dino says: “You remember
those platinum-and-diamond-

covered leather pants I bought my
wife for our 20th anniversary?  I
took them to DinDoit Dry Cleaners,
and they totally wrecked the pants.
The platinum has lost its sheen, the
diamonds have no sparkle, and the
leather feels, well, not leathery
when you wear them.”  You refrain
from asking Dino how he knows
what his wife’s pants feel like when
they are worn.  Dino continues: “I
paid $300,000 for those pants, and
now they’re not worth $300.”

You respond, delicately: “I’m

David M. Mad-
den is an associ-
ate attorney, fo-
cusing in commer-
cial transactions
and commercial
litigation, Momkus
McCluskey Mon-
roe Marsh &

Spyratos, LLC, in Downers Grove, Illinois.
He graduated from Michigan State Univer-
sity in 1998 with a B.A. in Political Science
and Public Policy Studies and from DePaul
University, in 2003 with a J.D. and Certifi-
cate in General Intellectual Property Law.

certain that you, valued friend and client, would not have approached
me with this case were it not worthy of prosecution
before our highest state, federal, and international
tribunals.  Before we embark on our moral crusade
against the defilement of opulent party-wear,
however, let’s decide whether this lawsuit is worth
the risk for you.”

“What do you mean, ‘worth the risk’?”  Dino
demands.

“Let me explain,” you respond.

About Decision Trees
One way to determine the best way to tackle

Dino’s dilemma is to create a decision tree.  A
decision tree is a decision-making model that
considers your options and the possible outcomes
of anticipated events, and attempts to predict your
best course of action.  Skip ahead to Figure 1 for a
moment for an example of a simple decision tree.

Decision trees can be a useful tool in helping
to map out your best course of action, especially
when you are faced with a wide array of decisions
and possibilities.

Every decision tree has a starting point, or
status quo, which represents your situation right
now, before you have made any decisions and
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before any events have occurred
which may alter your status quo.
“Branches” extend from the
starting point to “nodes.”  Each node
represents either a decision which
you can make (a “decision node”);
an event with an uncertain
outcome (an “uncertain event
node”); or an ultimate result of the
decisions you have made and the
events which have occurred (a
“result node”).

Every decision node and
uncertain outcome node has
branches extending from it.
Branches extending from decision
nodes represent decisions you can
make.  Branches extending from
uncertain outcome nodes represent
the possible outcomes of events.

All branches extending from
uncertain outcome nodes have
percentages assigned to them.  Each
percentage represents the prob-
ability of that outcome occurring,
in relation to the other possible
outcomes extending from the node.
The percentages of all branches
extending from an uncertain
outcome node must add up to
100%, because the branches
extending from that node must
account for all possible outcomes.

Branches extending from
decision nodes do not have prob-
abilities assigned to them because
there is no chance involved in a
decision node—you control the
outcome of your decisions.

All result nodes have values
assigned to them.  Values are deter-
mined by taking the anticipated
benefit of the result, subtracting the
anticipated cost of reaching that
result, and then multiplying that
amount by the probability that the
result will occur.

You assign percentages to
uncertain outcome nodes and
values to result nodes as estimates
based upon your experience and
understanding of the situation.

At the end of the process, your

best course of action will be to make
the decisions which lead to the set
of result nodes with the highest
collective value.

Now that we know what the
parts of a decision tree are, let us
put this theory into practice by
growing a decision tree for Dino.

Dino’s First Tree
The status quo, or starting

point, for Dino is that DinDoit Dry
Cleaners has wrecked his wife’s
pants, and Dino wants to do
something about it. Initially, Dino
has two options: (1) do not sue; or
(2) sue.  If Dino does not sue, he
has a 100% chance of recovering
$0. Then again, he will not have
spent any money on attorneys’ fees
or litigation costs.

On the other hand, you have
determined that Dino would have
a 60% chance of winning at trial
and recovering the lost value of his
wife’s pants of $299,700.  You
further estimate that it would cost
Dino $90,000 in attorneys’ fees and
other litigation expenses to try the
case.  So, if Dino sues, he will have
a 40% chance of “losing” $90,000
in litigation expenses and getting
nothing in return, but also a 60%
chance of netting $209,700 if he

wins.
A simple decision tree based

upon these possibilities might look
like Figure 1.

Let us break the decision tree
down.  First, why does the Not Sue
“branch” state that the result will
be a break-even at $0, rather than
a loss of $299,700.  If Dino does not
sue, does he not lose all but $300
of value in the pants?

Yes, but Dino’s loss took place
in the past. What is done is done.
This decision tree is designed to help
you make decisions going forward.
Thus, the starting point on the
decision tree assumes that the loss
has already occurred, and attempts
to analyze what the results of your
decisions might be from the present,
going forward.

Second, if we are not factoring
the $299,700 loss into our decision
tree, why are we factoring in the
$90,000 in litigation costs?  We
include the $90,000 in litigation
costs in our decision tree because
they have not occurred yet.
Whether these costs will occur will
be the result of Dino’s decision to
Sue or Not Sue. We cannot do
anything about the $299,700 loss,
but Dino can make a decision about
whether or not to incur litigation

Sue 

Not Sue 
100% x $0 = $0 

60% x ($299,700 - $90,000) = $125,820 
Win, 60% 

Lose, 40% 
40% x -90,000 = -$36,000 

Trial 

Figure 1 

Legend: 

Decision Node 

Uncertain Outcome Node 

Result Node 

Branch 

Starting Point 
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costs.  Accordingly, we should
factor these costs into our decision
tree analysis.

Third, why are the possible
results of the Trial multiplied by the
probability of that result occurring?
For example, why is the 40%
probability of Lose at Trial
multiplied by the cost of the loss, -
$90,000, for a “value” of -$36,000?

We multiply the anticipated
result by the probability of that
result occurring to give us an
objective way to compare the value
of possible outcomes.  Without this
step, a decision tree would not be
very useful, because it would not
provide us with any way to
compare one possible result to
another.  Taking this step, however,
allows us to “normalize” all results,
and compare the “value” of a Win
($125,820) to the “value” (or “cost”)
of a Loss (-$36,000).  In this case,
it would seem that the normalized

upside of a win is greater than the
normalized downside of a loss.

Fourth, as a rule, all of the
probabilities stemming from an
“uncertain outcome node” must
add up to 100%. In this decision
tree, we refer to Trial as an
“uncertain outcome node” because
Dino does not control the outcome
of this event—in other words, we
cannot predict the outcome with
absolute certainty. Based upon
events which are not entirely
within Dino’s control, he may either
Win (60%) or Lose (40%) at Trial.
For a moment, imagine that these
probabilities do not add up to 100%,
and that, instead, there is a 50%
chance that Dino will Win and a
40% chance that he will Lose.  That
leaves a 10% chance of something
else occurring. You have three
options at this point.  You can: (a)
grow a new branch to account for
the remaining 10% (perhaps

settlement at a certain amount); (b)
revise your existing probabilities to
make up the difference; or (c) you
can just leave the 10% un-
accounted-for. I highly recommend
choosing option (a) or (b), as option
(c) will wreak havoc with your
decision tree.  Just trust me.

Finally, what decision should
Dino make: Sue or Not Sue? The
answer can be found by comparing
the total value of each branch.  The
Not Sue branch has a total value of
$0. The Sue branch has a total value
of $89,820 ($125,820 for a Win
minus $36,000 for a Loss).

Thus, the Sue branch has a
greater value than the Not Sue
branch, and the decision tree
advises us that Sue is the more
valuable option.

So, you should advise Dino to
sue the dry cleaner, right? Not so
fast.

Our decision tree grossly
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oversimplifies the situation. The tree
set out in Figure 2 should provide a
more complete picture.

Dino’s Second Tree
Figure 2 presents a more

thorough analysis than Figure 1.
You still estimate that: (a) Dino

has a 60% chance to win if the case
goes to trial and a 40% chance of

losing; and (b) Dino will incur
$90,000 in attorneys’ fees and
litigation costs to try the case.

Now, however, we have added
the possibility that Dino and/or
DinDoit Dry Cleaners will file a
motion for summary judgment.
You estimate that Dino will incur
$30,000 in attorneys’ fees if one of
the two parties files a motion for

summary judgment, or $60,000 in
fees if both of the parties file
motions for summary judgment.

You undoubtedly noticed that
the second decision tree has some
other features which the first one
lacked.  First, you will notice some
probabilities in parentheses. For
example, let us say that Dino does
Not File a Motion for Summary

 

File 

Figure 2 

Not 
File 

Win, 60% (38.4%) 

Not Sue 

Sue 

Defendant Files, 
80% 

Defendant Does 
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Motion for 
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Trial
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Trial
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100% x $0 = $0

Win, 60% (27%)

Trial

Lose, 40% (18%)

Motion Denied, 
90% (45%)
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27% x ($299,700-
$120,000) = 
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5% x -$30,000 = 
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18% x -$120,000 = 
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$120,000 = 

-$6,720 

8.4% x 
($299,700-
$120,000) = 

$15,095  

6% x 
($299,700-
$30,000) = 

$16,182  

25.6% x -
$150,000 =
-$38,400 

38.4% x 
($299,700-
$150,000) = 

$57,485  

8% x -
$60,000 = 
-$4,800 

8% x 
($299,700-
$60,000) = 

$19,176  
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Judgment, but the defendant does
(note your estimate that there is a
50% chance that the defendant will
file a motion for summary judg-
ment if Dino does not file one).
Our tree tells us that there is a “10%
(5%)” chance that Dino will Lose
the whole case on Defendant’s
Motion for Summary Judgment.
What is with the “10% (5%)”?

Think of the two percentages
in terms of two rules. In the
following illustration, assume
“Event A” represents the Defendant
filing a motion for summary
judgment and “Event B” represents
Dino losing on the defendant’s
motion for summary judgment.
The first rule applies to the first
probability (the 10%): If Event A
occurs, there is a 10% chance that
Event B will occur. The second rule
applies to the second probability
(the 5%): Assume that there is a
50% chance that Event A will occur
and that there is a 10% chance that

Event B will occur if Event A
occurs. Therefore, multiplying the
50% by 10% results in a 5% overall
chance that Event B will occur.
Note that Event B will occur if and
only if Event A occurs—that is Dino
can only lose the defendant’s
motion if the defendant, in fact, files
that motion.

Second, you will also notice
that Trial appears in the tree several
times, with different values.  If the
case gets to trial, you have deter-
mined that Dino will have a 60%
chance to Win and a 40% chance
to Lose. The value of each trial
result changes depending on the
path that the case takes to get to
trial, however, because: (a) the
costs are different (it will cost Dino
more to go through cross-motions
for summary judgment and then
trial than it will if Dino just goes
straight to trial without any
motions for summary judgment);
and (b) the probability of each event

in your decision tree affects the
ultimate probability of each result.

Finally, based on the new
decision tree, what should Dino do?
Again, we find the answer by
calculating the values of each
branch.  The value of each branch
is the sum of its results.

The value of the Not Sue
branch is still $0: there is no cost
and no risk to Dino, but also no
reward.  The total value of the Sue
branch in the second tree has
actually increased from our first
tree, from $89,820 to $128,347.
Remember, the total value of a
branch—here the Sue branch—is
computed by summing the in-
dividual monetary values of each
possible outcome on that branch.
Accordingly, our tree still strongly
favors Sue over Not Sue.

But, our analysis does not end
there. Since we have determined
that Sue is Dino’s best option, we
can then determine whether Dino
should File or Not File a motion for
summary judgment. Based upon
our analysis, the File branch has an
ultimate value of $58,018, while
the Not File branch has a greater
value of $70,329.  Accordingly, our
decision tree advises us to Sue but
Not File a motion for summary
judgment.

Creating Your Own Deci-
sion Trees. Decision trees can be
relatively simple to create. While
Figure 2 might look somewhat
complex at first blush, when you
take it step-by-step it becomes
straightforward.

When you are developing your
next decision tree, use this simple
process:

(1) Determine what the status
quo is, which will be the starting
point of your decision tree. For
example, “My client has been
sued.”
(2) Determine what your realistic
options are. These will be the first
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branches of your decision tree.
For example, “We could do four
things: (a) not respond to the
lawsuit; (b) offer settlement; (c)
file a motion to dismiss; or (d)
answer the complaint.” Create a
branch for each of these options.
(3) For each branch, determine
the next “node,” whether it will
be a result, a decision, or an
uncertain outcome. For ex-
ample, for your “not respond to
the lawsuit” branch, the next
node may be a certain result of
a default judgment; or for the
“offer settlement” branch, the
next node may be an uncertain
outcome, with the branches
“plaintiff accepts settlement” and
“plaintiff rejects settlement.”
(4) Keep adding branches and
nodes until every branch ends in
a result.
(5) Now, follow each branch and
fill in probabilities for each
uncertain outcome and values
for each result.
(6) Total up the value of each
branch, compare the totals, and
there you go!

Final Thoughts. While
decision trees can be very useful,
they are all about educated
guesses—they are not a crystal ball,
which will foretell the outcome of
your case. You may develop a
decision tree, which over-
whelmingly predicts odds in your
favor; yet, you may lose on a
motion to dismiss. Or, your
decision tree may inform you that
your best decision is easily not to
sue, but your client insists on
pressing forward. What are your
ethical obligations in that event?

Decision trees require that you
have a reasonable basis for deter-
mining the probability of an event
occurring.  If you are simply unable
to assign a probability to an event,
or if the probability you would use
is just an arbitrary number picked

out of thin air, then you are
probably better off not using a
decision tree. Assigning a random
probability to an event will not be
helpful, and will very likely lead to
misleading results.

Decision trees are also based on
generalities. Your decision tree
could quickly become unmanag-
eable if you attempted to map out
every minute possibility in your
case. You should consider “trim-
ming” the nodes and branches of
your tree to reflect only the most
realistic possibilities and decisions.
The risk, of course, is that you may
trim away an event which will
actually occur and will impact the
structure of your tree.

For example, while Figure 2
may be a much more detailed
diagram than Figure 1, even Figure
2 does not account for all of the
possible choices and uncertainties.
For example, it does not account for
the possibilities of: (a) the defendant
filing a motion to dismiss at the
outset of the case; (b) the parties’
settling right away; (c) an appeal
by either or both parties after trial;
or (d) a motion for summary
judgment being granted as to some
but not all counts, among other
things.  What do you do with your
tree when an unplanned event
occurs?

Revise your tree. A decision
tree is not something you create at
the beginning of your case and just
refer back to as the case progresses.
You should revise your decision
tree as each significant event in the
case unfolds, using the status quo
as your starting point. You should
trim branches or grow new ones as
old possibilities fall away and new
ones become apparent, and reset
probabilities and values.

Decision trees are not useful in
every case. For example, an ex-
perienced practitioner who
encounters a relatively familiar fact

Continued on page 30
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Watch Out Third Floor: The Bankruptcy
Trustees are Lurking1

by Kent A. Gaertner

Kent A. Gaertner
is a partner in the
Wheaton law firm
of Springer, Brown,
Covey, Gaertner
and Davis LLC. The
firm practices
exclusively in the
areas of bank-
ruptcy, reorgani-

zations, and workouts representing
debtors, creditors and bankruptcy trustees.
Mr. Gaertner has been the Chairperson of
the DCBA Bankruptcy Committee on
several occasions and is a regular
contributor to The Brief. Mr. Gaertner is
currently the Second Vice President of the
DCBA and has previously served for five
years as a Director of the DCBA.

The interplay of divorce law
and bankruptcy law has given
rise to lots of litigation in the

past and will continue to do so in the
future. An excellent example of that
interplay—that will certainly affect
practice on the third floor of the
DuPage County Courthouse — is the
case of In re Knippen3 decided by
Judge Squires of the United States
Bankruptcy Court for the Northern

District of Illinois.  This article will
explore why Knippen makes it more
difficult to avoid a Bankruptcy
Trustee’s action to overturn an
Marital Settlement Agreement
(MSA) when one party gets more
“hard assets” than the other based
upon a waiver of maintenance.4

In re Knippen: The Facts.
Debtor Kerry Knippen and his wife
Jodi went through protracted
divorce litigation from January
2002 until a judgment of dissolution
was entered on September 30, 2004.
Incorporated into the judgment of
dissolution was a MSA entered into
by the parties and approved by the
Court. The MSA provided that Jodi

was to receive the marital residence,
which was valued at $208,000 by a
recent appraisal. There were
mortgages and liens against the
house totaling approximately
$160,000. In addition , Jodi retained
ownership of her auto and her
personal checking account.

The Debtor received an all-
terrain vehicle, three other vehicles
more than ten years old, two
checking accounts, his tools and the
2003 income tax refund. He also
retained 100% ownership of his
small service business. No values
were assigned to these assets in the
MSA.

The liabilities were split with the
Debtor and Jodi each being
responsible for the credit cards in
their individual names. Jodi was also
responsible for unpaid promissory
notes to her parents. Both Debtor
and Jodi waived any right to
maintenance against each other.
Both testified at the prove up of the
divorce that they believed the MSA
fairly and equitably divided the
marital estate.

Upon entry of the judgment of
dissolution, the Debtor executed a
quit claim deed to Jodi, which was
recorded on October 28, 2004.
Shortly thereafter, Jodi sold the
house to her parents by warranty
deed dated November 10, 2004. The
purchase price was $200,000. The
funds were escrowed and used to pay
the monthly mortgage payments on
the house, Jodi’s monthly rent, and
other debts arising from the
dissolution proceeding. Jodi and her
children continued to live in the
property and rent from her parents.

On April 28, 2005, the Debtor
filed his Chapter 7 petition. The value
of his personal property was listed
on the petition, in the total amount
of $8453.33. His 100% ownership
interest in his business was listed as
having a value of zero. He listed
monthly income as approximately
$1600 net per month and expenses
of approximately $5580 per month.
The debts listed on his petition totaled
$69,046.52, all unsecured.

The Trustee brought a five
count adversary proceeding against
Jodi and her parents, alleging that
the transfer of the marital residence
was a fraudulent conveyance, under
section 548 (a) and 550 (a) of the
Bankruptcy Code5 and also under
sections 5, 6, and 9 of the Illinois
Uniform Fraudulent Transfer Act.6

The Law on Fraudulent
Trans-fers. Section 548 of the
Bankruptcy Code7 allows the Trustee
to recover pre-petition fraudulent
transfers of the Debtor’s property.

“Given the current
environment in the

bankruptcy world, in which
investigation of Debtor’s
transfers and assets are
greatly increased, it is

critical to anticipate the
potential bankruptcy filing

of your opponent’s client
when settling a divorce

case.”
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Subsection 548(a)(1)(A) allows the
avoidance of a transfer where the
creditor had an “actual intent to
hinder, delay, or defraud” a creditor.
Because “actual intent” is the
operative factor for the cause of
action under 548(a)(1)(A), it is
referred to as an “actual fraud”
count.8 Section 548(a)(1)(B), on the
other hand, has no element of intent
and is therefore referred to as
“constructive fraud.”

In an “actual fraud” count, the
state of mind of the Debtor is at issue.
Does he have actual intent? If so,
malice or insolvency of Debtor is not
required. Likewise, there need be no
culpability on the part of the recipient
on the transfer. The adequacy or
equivalency of the consideration
paid by the transferee is also not an
issue in an actual fraud count.

Conversely, in the “constructive
fraud” count, the Debtor’s intent is
immaterial.9 The issue is solely the
adequacy or equivalency of the
consideration coupled to insolvency
or the inability to pay debts as they
mature.10 When the court lacks
direct evidence of fraud, circum-
stantial evidence may be used under
section 548(a)(1)(A). The courts
refer to this circumstantial evidence
as “badges of fraud”. These badges
include: “(1) absconding with the
proceeds of the transfer immediately
after their receipt; (2) absence of
consideration when the transferor
and transferee knew that out-
standing creditors would not be paid;
(3) a huge disparity in value between
the property transferred and the
consideration received; (4) the fact
that the transferee is or was an
officer, agent, or creditor of an officer
of the corporate transferor; (5)
insolvency of the debtor; and (6) the
existence of a special relationship
between the debtor and the
transferee.”11 The court will then
apply the “badges of fraud” analysis
to the facts of the case to determine
whether “actual intent” existed,
thereby rendering the transfer

fraudulent under section 548
(a)(1)(A).

To prove “constructive fraud”
under section 548(a)(1)(B), the
trustee must establish the following
elements by a preponderance of the
evidence: (1) a transfer of the
Debtor’s property or interest therein;
(2) made within one year of the filing
of the bankruptcy petition; (3) for
which the Debtor received less than
a reasonably equivalent value in
exchange for the transfer; and (4)
either (a) the Debtor was insolvent
when the transfer was made or he
was rendered insolvent thereby; or
(b) the Debtor was engaged or about
to become engaged in business or a
transaction for which his remaining
property represented an un-
reasonably small capital; or (c) the
Debtor intended to incur debts
beyond his ability to repay them as
they matured.12

The receipt by the Debtor of less
than a reasonable equivalent value
is critical to the finding of
constructive fraud. The test to
determine “reasonably equivalent
value” requires the Court to
determine the value of what was
transferred against the value of
what was received.13 The factors
used in determining reasonably
equivalent value include: (1)
whether the value of what was
transferred is equal to the value of
what was received; (2) the fair
market value of what was trans-
ferred and received; (3) whether the
transaction took place at arm’s
length; and (4) the good faith of the
transferee.14

If it is established that the
transfer was for less than the
reasonably equivalent value and the
Debtor was insolvent at the time (or
the transfer rendered him insolvent)
or he intended to incur, or believed
he would incur, debts beyond his
ability to pay as they mature, the
Court can find “constructive fraud”
and avoid the transfer without
reference to the intent of the Debtor.

The Trustee is also, under
section 544(b)(1)15, allowed to avoid
a fraudulent transfer under
applicable state law. In Illinois, that
law is the Illinois Uniform
Fraudulent Transfer Act (UFTA).16

Sections five and six of that Act are
similar to section 548 of the
Bankruptcy Code. The main
difference is that under section 548
the transfer to be avoided must have
occurred within one year of the filing
of the Petition. Under the Illinois
UFTA, the time frame extends to
four years.

Lastly, after the transfer is
avoided under either section 548
(a)(1)(A) or 548(a)(1)(B) or the
Illinois UFTA, the Trustee can then
use section 550(a) of the code to
recover the value of the transfer
from the initial transferee or the
immediate or mediate transferee of
the initial transferee.

In re Knippen: The Result.
The Court reviewed the facts of the
case in light of both “actual fraud”
elements and “constructive fraud”
elements. The Court found the
following three of six badges of fraud
existed for the actual fraud count:
(1) a special relationship between the
Debtor and the transferee; (2) the
Debtor was insolvent at the time of
the transfer and; (3) a large disparity
of value existed between what the
transferee received (i.e. the house)
and what the Debtor received .

The Court determined that the
Debtor’s property listed in his sched-
ules totaled only $8,453 while his
scheduled debt was approximately
$69,000. His income was approxi-
mately $1600 per month net while
his expenses were approximately
$5500 per month. Hence, the Court
concluded the Debtor was insolvent
at the time of the transfer or was
rendered insolvent due to the trans-
fer.

The Court also found, based
upon the evidence and the
testimony, that the Debtor’s one-half
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interest in the property was $28,500.
The property he received in
exchange for his transfer of his one-
half interest was approximately
$8500 based on the value of the
assets listed in his schedules. The
difference of $20,000 represented a
significant disparity in the value of
the property transferred.

Despite finding that three of the
six badges of fraud existed, the Court
declined to avoid the transfer based
upon the actual fraud count under
section 548(a)(1)(A). However, the
Court did find that the Trustee
proved all four elements of the
constructive fraud count by
showing  the Debtor: (1) transferred
the property, (2) within one year of
the filing of the petition, (3) for less
than reasonably equivalent value
(i.e. the Debtor received $8500 in
assets in exchange for Jodi receiving
$28,500 in assets), and (4) the
Debtor was insolvent at the time of
the transfer or was rendered
insolvent by the transfer. Note that
under the Illinois UFTA, element
two could have been extended out
to four years with the same result.17

Since the transfer was voided
under Section 548(a)(1)(B) as
constructive fraud, the Court
ordered, under Section 550(a)(2),
the return of $20,000 from the
parents. The parents defended
stating that under section 550(b),
they paid fair value for the property,
in good faith, and without know-
ledge of the avoidability of the
transfer.18 The Court agreed that
they took for fair value and in good
faith, but found that they were
deemed to have knowledge of the
avoidability of the transfer. The
Court found that their knowledge of
the financial circumstances of the
Debtor and their daughter Jodi
constituted sufficient knowledge to
constitute an awareness of the
avoidability of the transfer.

Jodi Knippen and her parents
appealed the decision. U.S. District
Court Judge Suzanne B. Conlon

affirmed the Bankruptcy Court’s
decision in all respects.19 One issue
Judge Conlon noted is of particular
importance. Counsel for Jodi
Knippen argued on appeal that
Jodi’s waiver of maintenance should
have been included in the
calculation as to whether she had
given equivalent value to her
husband in exchange for the house.
Judge Conlon rejected the argument
stating that not only was there no
evidence of the value of the waiver
presented to the trial court. More
importantly, however, she pointed
out that even if evidence of the value
of the waiver were presented, the
bankruptcy court could not have
considered the issue because an
unperformed promise for future
support does not constitute value in
determining reasonable equiva-
lence.20

THE LESSONS
Lesson #1: State the Value

of All Assets in the MSA. When
concluding an MSA, it is essential
that the values of all assets affected
be stated and carefully documented.
Valuations must be given to business
interests based upon sound
accounting principles. Values should
be assigned to the assumption of
debt. In this case, the MSA did not
contain detailed valu-ations of
assets including the interest of the
Debtor in his business.

Lesson #2: Assign Only
Defendable Values. If one spouse
is getting significantly more than the
other, a subsequent bankruptcy
filing by the “generous” spouse will
result in the effective dismember-
ment of the MSA by the bankruptcy
trustee. This will open the door to
future post-decree litigation for the
spouse who had to disgorge the
assets originally received. A
practitioner should find a way to
assign defendable values to all the
assets to even out the distribution
between the spouses. This becomes

particularly challeng-ing when the
value of the waiver of maintenance
cannot be used to level the
distribution.21

Lesson #3: Do Not Inflate
Asset Values. The values assigned
to the assets in the MSA are going
to be proof of value in a subsequent
bankruptcy petition filed within a
reasonable period of time thereafter.
Don’t plan on inflating values on the
MSA and then claim the same asset
is worth little or nothing in a
subsequent bankruptcy petition a
year later.

Lesson #4: Know the
Pitfalls of Waiving Maintenance
in Exchange for Hard Assets.
The next time a new divorce client
shows up at your office and says
“just give her everything. I don’t care
and just want it to be over with!”
Remember, that’s no longer as
simple as it sounds.

Given the current environment
in the bankruptcy world, in which
investigation of Debtor’s transfers
and assets are greatly increased, it is
critical to anticipate the potential
bankruptcy filing of your opponent’s
client when settling a divorce case.
In the divorce arena, waivers of
maintenance are frequently given in
exchange for additional “hard
assets.” Given Judge Conlon’s ruling
that a waiver of maintenance cannot
be considered in determining
reasonably equivalent value for a
transfer, it becomes difficult to avoid
a Trustee’s action to overturn an
MSA when one party gets more
“hard assets” than the other based
upon a waiver of maintenance. It
looks like the drafting of MSA’s just
got a lot harder for my colleagues
on the third floor and a target rich
environment has opened for the
panel trustees in the Northern
District of Illinois. 

1 For those of you who do not practice
family law in DuPage County, IL, the
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third floor of the DuPage County
Courthouse is home to the Domestic
Relations Division of Eighteenth Judicial
Circuit Court, DuPage County, Whea-
ton, IL. It is there that many of my
brethren at the Bar toil to bring sanity
and justice to one of the most emotionally
difficult areas of the law.
3 355 B.R. 710 (Bankr. N.D. Ill. 2006).
4 Knippen v. Grochocinski, Civil Action
No. 07 C 1697, 2007 WL 1498906,
2007 U.S.Dist. LEXIS 36790
(N.D.Ill.,2007).
5 11 U.S.C. 548(a), 555(a) (West 2006).
6 740 ILCS 160/5, 6, 9(b) (West 2006).
7 11 U.S.C. 548. Section 548(a)(1) of the
Bankruptcy Code provides as follows:
(a)(1) The trustee may avoid any

transfer of an interest of the debtor in
property, or any obligation incurred
by the debtor, that was made or
incurred on or within one year before
the date of the filing of the petition if
the debtor voluntarily or in-
voluntarily-
(A) made such transfer or incurred

such obligation with actual intent to
hinder, delay, or defraud any entity
to which the debtor was or became,
on or after the date that such transfer
was made or such obligation was
incurred, indebted; or

(B)(i) received less than a reasonably
equivalent value in exchange for
such transfer or obligation; and
(ii)(I) was insolvent on the date that

such transfer was made or such
obligation was incurred, or    became
insolvent as a result of such transfer
or obligation;

(II)was engaged in business or a
transaction, or was about to engage
in business or a transaction, for
which any property remaining
with the debtor was an
unreasonably small capital; or

(III) intended to incur, or believed
that the debtor would incur, debts
that would be beyond the debtor’s
ability to pay as such debts matured.

11 U.S.C. § 548 (a)(1)
8 In the Matter of FBN Food Services, Inc.,
82 F3rd 1387, 1394 (7th Cir.-1996).
9 Id.
10 In re Cohen, 199 B.R. 709, 716-717
(B.A.P. 9th Cir. 1996)
11 In re Roti, 271 B.R. 281, 294 (Bankr.
N.D. Ill. 2002).
12 11 U.S.C.A. § 548(a)(1)(B) (West
2006); Wieboldt Stores, Inc., v.
Schottenstein, 94 B.R. 488, 505 (N.D. Ill.
1988); In re Dunbar, 313 B.R. 430, 434
(Bankr. C.D. Ill. 2004); see also Dunham
v. Kisak, 192 F.3d 1104, 1109 (7th Cir.
1999) .
13 Barber v. Golden Seed Co. 129 F3rd

382, 387 (7th Cir. 1997).
14 In re Apex Auto. Warehouse, L.P., 238
B.R. 758, 773 (Bankr. N.D. Ill. 1999).
15 11 U.S.C. § 544(b)(1) provides in
pertinent part as follows:

[T]he trustee may avoid any
transfer of an interest of the debtor
in property… that is voidable under
applicable law by a creditor holding
an unsecured claim that is
allowable under section 502 of this
title or that is not allowable only
under section 502 (e) of this title.

11 U.S.C. § 544 (b)(1). This section
expressly authorizes a trustee to
avoid a transfer voidable under
applicable state law.

16 740 ILCS 160/1 et. seq. (West 2006).
17 Although Judge Squires ultimately
found that the transfer constituted
constructive fraud under Section 548
(a)(1)(B), the opinion contains a detailed
and excellent discussion of the applicable
sections of the Illinois Uniform Fraud-
ulent Transfer Act (UFTA), 740 ICLS
160/5, 160/6 and 160/9 (b) and what
the Trustee would have to prove if he
attempted to overturn a fraudulent
transfer more than one year after the
filing of the Petition using Section 544
(b)(1) and UFTA in combination.  The
reader is strongly encouraged to read
Judge Squires opinion in full.
18 Section 550 (a) and (b) provide in
pertinent part:
(a)Except as otherwise provided in this
section, to the extent that a transfer is
avoided under section…548… of    this
title, the trustee may recover, for the
benefit of the estate, the property
transferred, or, if the court so orders,
the value of such property, from –

(1)the initial transferee of such
transfer or the entity for whose
benefit such transfer was made; or
(2) any immediate or mediate
transferee of such initial transferee.

(b)The trustee may not recover under
section (a)(2) of this section from-

(1)a transferee that takes for value,
including satisfaction or securing of
a present or antecedent debt, in good
faith, and without knowledge of the
voidability of the transfer avoided;
or
(2)any immediate or mediate good
faith transferee of such transferee.

11 U.S.C. § 550 (a) and (b)
19Knippen v. Grochocinski, Civil Action
No. 07 C 1697, 2007 WL 1498906,
2007 U.S.Dist. LEXIS 36790
(N.D.Ill.,2007).
20 Id. (citing In re Mussa, 215 B.R. 158,
172 (Bankr. N.D. Ill. 1997)).
21 Id.

pattern may not need a decision tree
to be able to make an educated
estimate regarding how the case will
play out.  At the opposite extreme,
however, even experienced class
action practitioners may find decision
trees useful in mapping out litigation
strategy in complex cases.

Decision trees can be useful far
beyond determining whether to sue.
They can be used by defendants in
determining whether to offer
settlement or gear up for trial; by
businesspersons in deal-making; and
by computer scientists in developing
“artificial intelligence” algorithms.  If
you are really motivated, you can use
a decision tree to assist you with just
about any decision, such as what to
eat for breakfast, or whether to buy
a sports car.

If you are interested in learning
more about decision trees or other
decision-making models, there are
numerous books and articles
published on the topic.  The simplest
way to create a decision tree is the
tried-and-true pencil and paper
method.  Alternatively, a number of
computer programs can assist you
with the task, such as Microsoft
Word or a variety of more specialized
decision-modeling applications.

Conclusion. As you and Dino
wrap up your lunch-turned-strategy
session, he tells you, “I agree with
you wholeheartedly—let’s sue
DinDoit, but hold off on summary
judgment.  I prefer my chances
going straight to trial.  Also, I’m so
impressed with the thought you’ve
put into my case, I’ll buy lunch.”

Thanks to your decision tree, you
have earned your client’s respect, and
saved yourself fifteen dollars.  Nice
work, counselor. 

DECISION TREES
Continued from page 22
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Upcoming  

DCBA  

Seminars 

 

October 11— Academy of Bar 
Leaders:  Session 2 (sold out) 

 

October 13 — Civil Law Seminar 

 

October 20 — GAL Training for 
Adoption Attorneys  

 

November 8 — Academy of Bar 
Leaders:  Session 3 (sold out) 

 

November 30, December 1 & 7 — 
Basic Skills for New Attorneys 

 

January 20-27 — The Law Boat 

REMINDER:  Illinois attorneys whose last names begin with A-M must com-
plete a minimum of 20 hours of MCLE, including at least 4 professional re-
sponsibility hours, by June 30, 2008.  Those whose last names begin with 
N-Z must complete a minimum of 20 MCLE hours, including at least 4 pro-
fessional responsibility hours,  by June 30, 2009. 

The Aon Attorneys' Advantage program provides quality
professional liability coverage to attorneys across the nation.

Affinity Insurance Services, Inc. • 1411 Opus Place, Suite 250
Downers Grove, Il  60515

Phone: 800-637-0929 Fax: 630-434-5100
www.attorneys-advantage.com/lib6

Announcin
g the NEW

Aon Atto
rneys’ Advantage

DuPageAd1205

Program

Isn’t it time you learned more about the
Aon Attorneys' Advantage program? 

Affinity Insurance Services, Inc. has been appointed Program
Administrator for the Liberty Insurance Underwriters Inc. lawyers
professional liability program in Illinois.

This means you can take advantage of:

• An A. M. Best “A” rated carrier

• A policyholder-only Risk Management Resources website

• The Quarter Hour, a quarterly risk management newsletter

• A confidential Hotline for professional liability and risk 
management issues

• Online information and applications at
www.attorneys-advantage.com/lib6 

• New products for attorneys, including business owners packages and
court bond products (products underwritten by various carriers)
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When are Internet Communications not
“Electronic Communications” under the

Illinois Eavesdropping Statute?
by Eric R. Waltmire

Eric Waltmire is a
staff attorney at the
Eighteenth Judicial
Circuit Court of
Illinois. He recently
passed the United
States Patent Bar
Examination and
expects to be reg-
istered as a patent
attorney with the

United States Patent and Trademark Office
by the end of September. Eric has a
computer science background and
specializes in software and electronic
technology patents. When his term ends
with the court near the end of October, Eric
will focus his law practice on patent
prosecution and patent litigation. He
maintains a website, www.waltmire.com,
where he reports on developments in
intellectual property law. Eric obtained his
Juris Doctor, magna cum laude, from
Southern Illinois University School of Law
and his Bachelor of Science from Southern
Illinois University majoring in computer
science with a minor in business and math.

There are numerous accounts
of law enforcement
authorities entering Internet

chat rooms, posing as children to
catch predators soliciting children
for sex. When a police officer saves
an Internet chat room con-
versation with a person suspected
of soliciting children for sex, does
he or she violate the Illinois eaves-
dropping statute? What if a minor
saves and later voluntarily turns
over to the police an incriminating
chat room conversation with a

suspected predator? An article in
the May 2004 issue of the Illinois
Bar Journal indicated saving a copy
of the conversation might con-
stitute eavesdropping if done
without a warrant.2 But, a closer
analysis of the statutory definition
of “electronic communication,”
finds the eavesdropping statute is
not violated in these scenarios. This
conclusion is supported by the First
District Illinois Appellate Court’s
decision in People v. Gariano.3

However, the analysis in this article
goes further and addresses why the
arguments provided in the dissent
are not compelling.

The Illinois Eavesdropping

statute states, in part:
A person commits eaves-
dropping when he: (1) Know-
ingly and intentionally uses an
eavesdropping device for the
purpose of hearing or recording
all or any part of any
conversation or intercepts,
retains, or transcribes electronic
communication unless he does
so (A) with the consent of all of
the parties to such conversation
or electronic communication . . .4

The statute defines “conversa-

tion” as “any oral communication
. . . “5 The statute provides eaves-
dropping is a felony and evidence
obtained in violation of the statute
is not admissible in any civil or
criminal trial.6

Oral Communications
In People v. Beardsley,7 the

Illinois Supreme Court addressed
whether the surreptitious recording
of a conversation between two po-
lice officers constituted the crime of
eavesdropping. There, the defen-
dant was placed in the back of the
police car and subsequently ar-
rested. The defendant surrepti-
tiously recorded the conversation of

the two officers that sat in the front
seat. The officers claimed they did
not know of or authorize the record-
ing, although they knew the defen-
dant possessed a tape recorder. The
court noted where the party mak-
ing the recording is a party to the
conversation; the recording party
could not be prohibited from repeat-
ing what he was told by the
declarant. The court found when a
party to a conversation makes a
recording of the conversation the
recording is simply a means of pre-
serving an accurate record of what
was said.8 Despite the language of
section 14-2(a)(1)(A) of the eaves-

“The e-mail sender had a reasonable expectation the
message would not be intercepted by the police without

a warrant, but once the message was received by the
intended recipient, ‘the transmitter no longer

control[ed] its destiny.’ ”
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dropping statute, the court found
there is no eavesdropping in that
situation because the declarant had
no expectation of privacy in what
he told the recording party.9 The
court found the police had no le-
gitimate expectation of privacy with
respect to their conversation be-
cause they conversed in the
defendant’s obvious presences.10

In 1994, the Illinois legislature
overruled Beardsley when it created
the subsection defining “conver-
sation” as “any oral com-
munication between 2 or more
person regardless of whether one or
more of the parties intended their
communication to be of a private
nature under circumstances
justifying that expectation.”11 It
broadened eavesdropping coverage
to include all conversation
regardless of whether the parties to
the conversation had an expectation
of privacy.12

Electronic Communications.
Effective January 2000, the
legislature amended the eaves-
dropping statute to prohibit
electronic communications from
being intercepted, recorded, or
transcribed.13 The Act added the
following definition of “electronic
communication” to the statute:

any transfer of signs, signals,
writing, images, sounds, data, or
intelligence of any nature trans-
mitted in whole or part by a wire,
radio, pager, computer, electro-
magnetic, photo electronic or
photo optical system, where [1]
the sending and receiving par-
ties intend the electronic com-
munication to be private and [2]
the interception, recording, or
transcription of the electronic
communication is accomplished
by a device in a surreptitious
manner contrary to the provi-
sions of this Article.14

The amendment was proposed
in response to a problem with street
gangs in Cook County. Gang

members were cloning15 electronic
devises such as pagers and cellular
phones to determine which gang
members were working as
informants for the police.16

In People v. Gariano,17 the
First District Illinois Appellate court
held that the trial court did not er-
ror in refusing to suppress tran-
scripts of instant message chat ses-
sions between an undercover police
officer and the defendant. There,
during several instant message chat
sessions between the defendant and
the officer who posed as a 15 year-
old boy, the defendant arranged to
meet the officer for the purpose of
having sex.18 The defendant
claimed the recording and tran-
scribing of chat sessions violated the
eavesdropping statute. The officer
testified that he never intended that
the instant message communica-
tions with the defendant would be
private.19 Therefore, the majority in
Gariano concluded the communi-
cations were not “electronic com-
munications” within the meaning
of the eavesdropping statute, not-
withstanding the common use of
the term. As a result the officer did
not violate the statute.20

In Justice Neville’s dissent, he
claimed the majority erred in con-
struing the “intent” language in the
definition of “electronic communi-
cations.”21 He relied, in part, on
Representative Fritchey’s statement
on the Illinois House of Represen-
tative Floor: “The only change that
we made from the time this Bill
flew out of the House was there was
intent language that was put in
which was lacking before. And at
the request of the State Police the .
. . what they tried to do was avoid
intentional over hears to make it
that it was the interception of an
electronic communication that is
prohibited.”22 That is Fitchey’s di-
rect quote from the House floor,
which is not very clear. Justice
Neville concluded that Fritchey’s
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statement, in part, indicated the
statute was violated when police
use an eavesdropping device to in-
tercept an electronic communica-
tion. Further, Justice Neville con-
cluded that Fritchey’s statement
made clear that an officer’s subjec-
tive intent does not determine
whether the communication was
an “electronic communication.”

The changes recognized by
Representative Fritchey were those
of Senate Amendment Three (SA3).
It is best to compare the bill before
amendment to the bill after the
amendment to determine what the
legislature intended. Before the
amendment the bill did not contain
a definition of “electronic com-
munication.” Instead it amended
the definition of “conversation” to
include any “telephonic electronics,
or radio communication . .
.between 2 or more persons regard-
less of whether one or more of the
parties intended their com-
munication [to be private].”23 Also
before the amendment the bill
modified the definition of
eavesdropping in section 14-2 to
define the offense as:

A person commits eavesdrop-
ping when he: (a) Uses an
eavesdropping device or facili-
tates the use of an eavesdropping
device by manufacturing or pos-
sessing an eavesdropping device
knowing that the eavesdropping
device will be used to observe,
hear, or record all or any part of
any conversation unless he does
so (1) with the consent of all of
the parties to such conversation
. . .24

Comparing this version of sec-
tion 14-2 to the enacted version, it
appears the intent language Rep-
resentative Fritchey mentioned was
the “knowingly and intentionally
uses an eavesdropping device” lan-
guage currently in section 14-2.
Further, the pre-amendment bill
defined eavesdropping device as
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only those devices capable of “be-
ing used to hear or record oral con-
versation.” This seems to conflict
with the definition of “conversa-
tion,” in which it appears the draft-
ers attempted to cover non-oral
electronic communication. Re-
gardless, the pre-amendment bill
did not apply to Internet chat con-
versations because the bill prohib-
ited only the use of “eavesdropping
devices” capable to being used to
hear or record oral conversations.

The meaning of Representative
Fritchey’s statement is not clear, but
what is clear is the language of the
present definition of “electronic
communication,” which was added
by SA3 and requires that the “send-
ing and receiving parties intend the
electronic communication to be
private.” If there is no “electronic
communication” because one party
did not intend the communication
be private then there is no need to
consider the rest of section 14-2(a)
that provides an exception for ac-
tivities that are done “with the con-
sent of all of the parties to such con-
versation or electronic communi-
cation.” If the legislature intended
to cover Internet chat conversa-
tions between undercover police
and unsuspecting parties then it
could have easily provided a defi-
nition of “electronic communica-
tion” that required only one person
to intend the conversation be pri-
vate.

Expectation of Privacy with
Internet Messages. An expec-
tation of privacy, as protected by the
Fourth Amendment, exists where
(1) a person, by conduct, exhibits a
subjective actual expectation of
privacy and (2) that expectation “is
one that society is prepared to
recognize as reasonable.”25 The U.S.
Supreme Court has stated there is
no Fourth Amendment protection
for “a wrongdoer’s misplaced belief
that a person to whom he

voluntarily confides his
wrongdoing will not reveal it.”26 In
Hoffa v. United States,27 the Court
held the defendant had no Fourth
Amendment protection in a
conversation heard by invited
government informant. The Court
stated, “The risk of being . . .
betrayed by an informer or deceived

as to the identity of one with whom
one deals is probably inherent in the
conditions of human society. It is
the kind of risk we necessarily
assume whenever we speak.”28

In United States v. Maxwell,29

the U.S. Court of Appeals for the
Armed Forces relied on Hoffa,
when it ruled a defendant lost any
expectation of privacy in his e-mail
once it was sent. Comparing email
to postal mail, the court found the
e-mail sender had a reasonable
expectation the message would not
be intercepted by the police without
a warrant, but once the message
was received by the intended
recipient, “the transmitter no
longer control[ed] its destiny.”30

The court stated, “Messages sent to
the public at large in the ‘chat room’
or e-mail that is ‘forwarded’ from
correspondent to correspondent lose
any semblance of privacy.”31

In United States v. Char-
bonneau,32 the United States Dis-
trict Court relied on Maxwell and
Hoffa, when it refused to suppress
statements the defendant made in
an America Online chat room
where undercover FBI agents were
present. Similarly, in Common-
wealth v. Proetto,33 a Pennsylvania
court held there was no constitu-
tional violation for the admission

into evidence of chat-room conver-
sations between the defendant and
an undercover officer posing as a
fifteen-year-old girl. The court also
found no constitutional violation for
the admission of chat-room tran-
scripts and e-mails between the de-
fendant and a minor, where the
minor later voluntarily turned those
documents over to police.34

Unlike oral communications
under the Illinois eavesdropping
statute, a communication qualifies
as an electronic communication
only when both parties intend the
communication to be private. The
legislature demonstrated, by
overruling Beardsley, an intent to
require all parties to consent to the
recording of oral conversations.
But, it has not imposed that
requirement on electronic com-
munications as evidenced by the
statutory definition of electronic
communication.

In Beardsley, the Illinois Su-
preme Court relied on the U.S. Su-
preme Court’s Fourth Amendment
based decision in Lopez v. United
States.35 Although the Illinois leg-
islature overruled Beardsley, this
reliance indicates the privacy inter-
est expressed in the eavesdropping
statute should be evaluated by the
same standards as those defined by
the U.S. Supreme Court under the
Fourth Amendment.

In the case where an
undercover police officer partici-
pates in a chat with the defendant,
it is clear the communication does
not qualify as an electronic com-
munication under the statute
because the officer does not have a
subjective expectation of privacy in
the conversation. In the case where
the defendant is chatting with an
actual minor who later reveals the
chat conversation to the police,
Maxwell, Charbonneau, and
Proetto indicate the sender cannot
have a reasonable expectation of
privacy in the messages once they

“It is not whether the
substance of the

communication is
dishonest, but whether the
recording or transcription

was done secretively.”
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are received by the intended
recipient. The eavesdropping statute
creates a protectable privacy
interest in oral conversations even
with respect to recording by parties
to the conversation, but the same
cannot be said for Internet
communications because the very
nature of the communication
requires it to be recorded as is
explained below.

Recording in a Surreptitious
Manner? In addition to the
requirement that both parties
intend the communication be
private, the recording, interception
or transcription must be done in a
“surreptitious manner” to qualify as
an electronic communication.36

Webster’s Online dictionary defines
surreptitious as “(1) done, made, or
acquired by stealth, (2) acting or
doing something clandestinely.”37 A
federal appeals court described the
process of sending an e-mail in this
way:

After a user composes a message

in an e-mail client program, a
program called a mail transfer
agent (“MTA”) formats that
message and sends it to another
program that “packetizes” it and
sends the packets out to the
Internet. Computers on the
network then pass the packets
from one to another; each
computer along the route stores
the packets in memory, retrieves
the addresses of their final
destinations, and then deter-
mines where to send them next.
At various points the packets are
reassembled to form the original
e-mail message, copied, and
then repacketized for the next
leg of the journey.38

The Proetto court stated with
respect to e-mail and chat
communications:

The sender knows that by the
nature of sending the commu-
nication a record of the commu-
nication, including the substance
of the communication, is made
and can be downloaded printed,

saved, or in some cases, if not
deleted by the receiver, will re-
main on the receiver’s system.39

The Proetto court also noted a
person in a telephone conversation
has no reason to believe the
conversation is being recorded, but
“Any reasonably intelligent person,
savvy enough to be using the
Internet . . . would be aware of the
fact that messages are received in
a recorded format, by their very
nature, and can be downloaded or
printed by the party receiving the
message.”40

An e-mail, instant message, or
chat room conversation, saved by
a participant to the conversation or
an occupant of the chat room, does
not qualify as an electronic
communication under the Illinois
eavesdropping statute because the
user knows or reasonably should
know their internet messages are
necessarily recorded, at least
temporarily. When a user knows
their messages are being recorded
by the very nature of the Internet
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communication, that recording
cannot be considered surreptitious.
Setting aside the privacy issue, to
find receiving an email, instant
message, or Internet chat room
message is a surreptitious recording
would lead to the absurd result that
every Internet message received
constitutes eavesdropping.

In People v. Gariano, Justice
Neville argued the officer there
intercepted or transcribed the
internet chat conversations in a
“surreptitious manner” because: (1)
the officer was online in his official
undercover capacity, (2) the officer
posed as a 15-year-old boy, (3) the
officer transmitted a digital picture,
purporting to be of him, but was of
another police officer who was
much younger, and (4) the officer
denied being a policeman.41 How-
ever, the definition of electronic
communication requires “the
interception, recording, or
transcription of the electronic
communication [be] accomplished
by a device in a surreptitious
manner.”42 Therefore, it is not
whether the substance of the
communication is dishonest, but
whether the recording or tran-
scription was done secretively. The
factors noted by Justice Neville go
to the dishonesty of the substance
of the officer’s communication, but
do not address whether the
recording and transcription was
done secretively. The very nature of
Internet communications requires
them to be recorded and trans-
mitted.

The fact that the officer in
Gariano installed particular tools
that recorded and transcribed the
AOL chat conversations does not
make the recording surreptitious
because many chat programs now
automatically record the con-
versations without giving explicit
notice to the other communicating
user. In fact, the promotional
material for the present version 6.1

of AOL Instant Messenger (AIM)
provides, “AIM 6.1 lets you save
your IM conversations on your
computer. Now you’ll never have
to worry about remembering what
one of your friends said to you.”43

Also, another internet chat pro-
gram “Google Talk” provides,
“When you use Google Talk, you
can save your chat histories in your
Gmail account for searching and
accessing later. This feature is on
by default . . . .”44 Google Talk
allows you to go “ ‘off the record’ if
you don’t want a particular chat,
or chats with a specific person, to
be automatically saved in either
person’s Gmail account.”45 How-
ever, going off the record does not
prevent “the person you’re chatting
with from manually saving your
chats, such as by cutting and
pasting.”46

Implied Consent. The Illinois
Supreme Court, in People v. Ceja,47

recognized the eavesdropping
statute does not apply when the
aggrieved party impliedly
consented to the recording. The
court noted consent under the
eavesdropping statute is not
measured by the rigorous standard
of informed consent required for a
defendant to waive a Fourth
Amendment right.48 The court
found “Consent exists where a
person’s behavior manifests
acquiescence or a comparable
voluntary diminution of his or her
otherwise protected rights.”49 The
court defined implied consent as
“consent in fact, which is inferred
from the surrounding circum-
stances indicating that the party
knowingly agreed to the sur-
veillance.”50 In Ceja, the defendant
made incriminating statements in
jail, which were recorded by a jail’s
monitoring system. The court
found the defendant impliedly
consented to the recording of his
conversation because the

monitoring system made a loud
pinging noise when recording and
he knew his conversation was being
overhead.51

The Proetto court found “by
the act of forwarding an e-mail or
communication via the Internet,
the sender expressly consents by
conduct to the recording of the
message.”52 The court analogized
Internet communications to
leaving a message on a telephone
answering machine.53 The court
noted with respect to answering
machines, “we cannot imagine how
one could not know and [not]
intend that a message placed upon
the answering machine tape be
taped, and by the very act of
leaving a message, expressly
consented by conduct to the taping
of that message.”54

Illinois courts have not ad-
dressed the issue of whether the
sending of an Internet message
constitutes implied consent to the
recording of that message, but the
reasoning of Proetto is persuasive.
As noted above, the very act of
sending any Internet communica-
tion requires the recording and
copying of the message so it can be
transmitted to the designated recipi-
ent. The sender of an Internet com-
munication likely gives implied
consent to recording of the message
by the intended recipients. Persons
considered an “intended recipient”
include any person present in an
Internet chat room when the mes-
sage is transmitted because the
sender knows all persons present in
the room at the time will receive the
message.

Conclusion. The recording of the
Internet chat conversation between
a defendant and a police officer is
not an “electronic communication”
under the statute because the
officer does not intend the
communication to be private. In the
case where the chat conversation
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is saved by a minor and later related
to the police, a reasonable
argument can be made the
defendant did not have a
reasonable expectation of privacy
vis-a-vis the intended recipient,
because he assumed the risk that
the person he was communicating
with was a police officer or could
reveal what he said to the police.
Also, in either case, the recording
was not done in a surreptitious
manner because the defendant
knew or reasonably should have
known the conversation must be
“recorded” as a necessary function
of Internet communication. Last,
the de-fendant could be seen to
impliedly consent to the recording
of the chat conversation by the
intended recipient, again because of
the nature of Internet communi-
cations. 

2 Helen Gunnarsson,
No Police “Eavesdropping” on Sexual
Predators – Even in Cyberspace? 92
ILL.B.J. 238 (2004).
3 366 Ill.App.3d 379 (Ill.App. 1st Dist.
2 0 0 6 ) .
4 720 ILCS 5/14-2(a) (West 2004)
(emphasis added).
5 Id. at 14-1(d).
6 Id. at 14-4, 14-5.
7 155 Ill.2d 47, 49 (Ill. 1986).
8 Id.  at 56.
9 Id.
10 Id. at 58.
11 720 ILCS 5/14-1(d) (West 2004); P.A.
88-677, § 20 (eff. Dec. 15, 1994).
12 People v. Nestrock, 316 Ill.App.3d 1,
12 (Ill.App. 2nd Dist. 2000).
13 P.A. 91-657, § 5, eff. Jan. 1, 2000.
14 720 ILCS 5/14-1(e) (West 2004)
(emphasis added).
15 The Federal Communication
Commission describes cell phone cloning
fraud as follows:
“Every cell phone is supposed to have a
unique factory-set electronic serial
number (ESN) and telephone number
(MIN). A cloned cell phone is one that has
been reprogrammed to transmit the ESN
and MIN belonging to another
(legitimate) cell phone. Unscrupulous
people can obtain valid ESN/MIN
combinations by illegally monitoring
the radio wave transmissions from the

cell phones of legitimate subscribers.
After cloning, both the legitimate and
the fraudulent cell phones have the same
ESN/MIN combination and cellular
systems cannot distinguish the cloned
cell phone from the legitimate one.“ FCC
Consumer Advisory: Cell Phone Fraud
at http:/www.fcc.gov/cgb/
c o n s u m e r f a c t s / c e l l p h o n e f r a u d . h t m l
(last visited 4/11/06).
16 91st Ill.Gen. Assem., S. Trans. May 14,
1999 at 19.
17 366 Ill.App.3d at 382.
18 Id.
19 Id. at 381.
20 Id.  at 386.
21 Id.  at 391 (Neville, J., dissenting).
22 Id.  citing (91st Ill. Gen. Assem., House
Proceedings, May 19, 1999, at 21
(statements of Representative
F r i t c h e y ) ) .
23 91st Ill. Gen. Assem., House Bill 526 as
Introduced.
24 Id.
25 Katz v. United States, 389 U.S. 347, 361
(1967) (Harlan, J., concurring).
26 Hoffa v. United States, 385 U.S. 293,
302 (1966).
27 Id.
28 Id.  at 303 (quoting Lopez v. United
States, 373 U.S. 427, 465 (1963)
(Brennan, J., dissenting)).
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NORTHERN EXPOSURE

Commandeering Generic Slang: A “Hogwash”
Decision Upholding Trademark Protection for

Harley Davidson

by Jeffrey R. Hanes

Jeffrey R. Hanes is a third-year law
student at Northern Illinois University
College of Law. He is a Lead Articles Editor
of the Law Review and member of the Moot
Court Society. He graduated in 2005 from
the University of Wisconsin-Madison with
a B.S. in Biology; J.D. expected May 2008.

Introduction. If it has not
already, intellectual property is
becoming one of the biggest

buzzwords in both the business and
legal fields.  Included within the
realm of intellectual property law
are trademarks, copyrights, and
patents.  Trademarks are important
because they play an integral role
in a company’s ability to generate

capital by serving a symbolic,
expressive function that translates
into market value.1  And although
the importance of trademarks in
today’s business world cannot be
overemphasized, there must still be
some boundaries as to what degree
society is willing to afford
protection to these marks.
Questions frequently arise as to
what extent a company should be
allowed to protect and exercise the
rights it is afforded by registering a
mark.2  Debate is further fueled by
the well-known potential abuses of
those possessing such rights.3  Even

during the many hearings over
enactment of the 1946 Trademark
Act representatives of the
Department of Justice recognized
this and raised objections on
numerous occasions, asserting that
trademarks are monopolistic and
that statutory recognition and
protection of trademarks favor big
business.4

There is no doubt that a
company should, and does, reserve
the right to preclude another from
trading on its good name, but a line
exists at some point separating
those expressions that are pro-
tectable from those that are not.
This article examines the decision
of the Seventh Circuit Court of
Appeals in H-D Michigan, Inc. v.
Top Quality Service, Inc., where it
made such a determination.5  By
holding that Harley Davidson may
protect the mark “Hog” under the
facts arising in the case, this article
argues that the Seventh Circuit has
given holders of trademark rights
far beyond those intended to the
point where the court allowed
Harley Davidson to protect a word
that is essentially generic slang.

Trademark Law. As defined
within the United States Code, the
term “trademark” refers to any
word, name, symbol, device, or any

combination thereof that is used by
a person to identify and distinguish
his or her goods from those
manufactured or sold by others,
and to indicate the source of the
goods, even if that source is
unknown.6 Originally it served to
provide the origin or ownership of
the article to which it was affixed.7

Like patent and copyright,
trademark helped to protect the
rights of the holder.  However, as
time went on and licensing and
franchising became a popular
means of allowing others to borrow
or trade on a company’s goodwill,
its function became more of an
indicator or guarantee of quality
for consumers.8 This underlying
policy to protect society rather than
the author, through consumer
protection, is distinct from the other
areas of intellectual property law.
Regulating the marks a company
may use protects against consumer
confusion as to the source,
sponsorship, or approval of goods
or services or commercial activities
of another.9  Trademark law

“This underlying policy to
protect society rather than

the author, through
consumer protection, is
distinct from the other

areas of intellectual
property law.”
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typically works to benefit both
parties because consumer
protection generally aligns with a
company’s interest in preventing
confusion about its product.10

For a mark to be eligible to
receive protection under trademark
status, it must be a signal to the
consuming public about the
product and source.11  Require-
ments for a word or symbol to
qualify as a trademark are broken
down into three essential elements:
(1) it must be a word, name,
symbol or device, or any com-
bination of these; (2) the manu-
facturer or seller of goods or
services must have actual adoption
and use of the symbol as a mark;
and (3) the mark must serve the
function of identifying and
distinguishing the seller’s goods
from goods made or sold by
others.12 Once the holder of mark
is able to prove these three
elements, it will be able to receive
full protection under trademark
law.

However, protection will not be
afforded where the mark sought as
a trademark is merely descriptive—
that is, a trademark that identifies
the product and not the source.13

In this way, trademark law can
guard against unjustified appro-
priation from the public domain of
terms needed to perform descrip-
tive functions.14 And whereas a
descriptive mark may become
protectable if it acquires a secon-
dary meaning, meaning that the
product name has become
uniquely associated with the
original seller, a generic term will
not receive trademark protection
even if it acquires a secondary
meaning.15  A generic term simply
states what the product is and
serves to denote a type, a kind, a
genus or a subcategory of goods.16

To determine whether a mark is
generic, courts apply the Ginn Test,
which looks at (1) the genus of the

goods and (2) whether it is
understood by the relevant public
primarily to refer to that genus of
goods or service.17  In this sense, a
company’s name may be generic as
to one of its products but not
another, even though related.

Companies wishing to protect
a trademark against use by another
may file a claim pursuant to the
Lanham Act, which has been
codified at 15 U.S.C. § 1125(a).  To
succeed on a claim for trademark
infringement, the company must
show that (1) it is a trademark that
may be protected and (2) the
relevant group of buyers is likely to
confuse the alleged infringer’s
products or services with their
own.18 Likelihood of confusion as
used by the courts is actually a
multi-factor balancing test. The
courts look to, but are not limited
by, what are known as the Polaroid
factors.19  These factors include the
strength of the mark, degree of
similarity of the marks, proximity
of the products, bridging the gap,
actual confusion, junior user’s good
faith in adopting the mark, quality
of the respective goods, and
sophistication of the relevant
buyers.20 Polaroid factors only
come into consideration after the
court deems the mark to be one
that is protectable.

Facts. The case currently at
issue, H-D Michigan, Inc. v. Top
Quality Service, Inc., arose over
Top Quality Service, Inc.’s (Top
Quality) use of the name “Hogs on
the High Seas.” 21  Top Quality was
using the name to advertise ocean
cruises for motorcyclist en-
thusiasts.  H-D Michigan, Inc. and
Harley Davidson Motor Co., Inc.
(collectively Harley) sued alleging
trademark infringement, false
designation of origin, and unfair
competition under the Lanham Act
and state law of its two trademarks,
HOG and H.O.G., which it uses for

its motorcyclist travel club, the
Harley Owners Group.22  The case
came to the Seventh Circuit Court
of Appeals after the district court
granted summary judgment in Top
Quality’s favor, concluding Harley
was collaterally estopped by a
Second Circuit decision, Harley-
Davidson, Inc. v. Grottanelli, from
bringing trademark claims
premised on use of the word hog to
refer to motorcycle products or
services.23

Evidence was brought at trial
that some of Top Quality’s
potential customers were confused
as to whether the Harley Owners
Group sponsored the cruises.  Also
at trial was evidence that Top
Quality took steps to limit this
confusion through posting state-
ments on its website and printing
statements on its literatures
disclaiming association with Harley
and the Harley Owners Group.
Both of these facts were important
because they became relevant in
the balancing test used to decide
whether there was a likelihood of
confusion for consumers if the
mark was protectable.  The court
concluded that Grottanelli was not
controlling because it never decided
whether Grottanelli’s use of the
word “hog” was generic and
therefore did not apply.  The
holding was that the mark “Hog”
was protectable under the current
facts, and there was a likelihood of
confusion because of the evidence
offered of actual confusion.24 As a
result of this analysis, the Seventh
Circuit reversed the district court’s
ruling that granted summary
judgment in Top Quality’s favor
and essentially gave Harley free
reign to protect its mark in any
similar matter.

Analysis. There can be no
doubt that actual confusion existed
among consumers over use of the
mark “Hog.”  Courts ordinarily find
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evidence of actual confusion
sufficient to create a genuine issue
of material fact on the issue of
likelihood of confusion.25 If this
were all that was needed to prove
a trademark infringement case, I
would agree with the current
outcome as held by the majority.
However, a mark must first be
protectable before a court should
even address the issue of likelihood
of confusion.  Under the facts of this
case, I believe the mark “Hogs,” as
used by Top Quality, is a generic
mark and therefore not protectable
by Harley.

In Grottanelli, the court looked
back at public use of the word hog.
It found that, in the late 1960s and
early 1970s, motorcycle enthusiasts
used the word “hog” to refer to
motorcycles generally and to large
motorcycles in particular—over a
decade before Harley’s first attempt
to make trademark use of the
term.26  Looking at this use of the
word, it seems clear that “hog” was
understood by the relevant public
primarily to refer to that genus of
goods, therefore making it generic
as applied to motorcycles.  In fact,
as the word hog increasingly
gained use in reference to Harley-
Davidson motorcycles, Harley went
out of its way to try and disassociate
itself from the word.27 It was not
until Harley’s new owners recog-
nized the financial value behind
that mark that Harley began using
the term in connection with its
merchandise, accessories, ad-
vertising and promotions, and
formed the Harley Owners’ Group
(H.O.G.).28  It often happens that
a trademark holder, after investing
considerable sums of money to
develop and protect its mark, must
fight to keep its mark from being
deemed generic and thus falling
into the public domain.29 Here
Harley did the opposite, it spent
considerable sums of money to
develop and protect a mark that it

wished to pull out of the public
domain.

Harley may only prevent
another’s use of a mark that is
protectable in the first place.  Prior
to Harley’s first attempt to
trademark “Hog,” the term was
already included in several
dictionaries defining it as a
motorcycle, especially a large
motorcycle.30 Once deemed to be
generic, a word cannot be with-
drawn from the public domain.
Harley was free to trademark the
term “Hog” but only as it applied
to a motorcycle enthusiast club,
other uses of the word would
remain in the public domain.  Top
Quality can hardly be said to be
making reference to motorcycle
clubs, therefore use of “Hogs on the
High Seas” should not be precluded
because of Harley’s trademark in
either “HOG” or “H.O.G.”  Harley
cannot commandeer generic slang
and claim it as its own.31 Allowing
it to do so is decision heavily against
the weight of the precedent set by
Grottanelli and other cases
addressing the same issue.

Manufacturers may not take a
word, or even a slang term, out of
the public domain that has a
generic meaning as to a category
of products and appropriate it for
its own trademark use.32 For this
reason the court in Grottanelli
concluded, “Harley-Davidson may
not prohibit Grottanelli from using
hog to identify his motorcycle
products and services.”33  As a result
Grottanelli was not prohibited from
sponsoring an event known as “Hog
Holidays.”  Harley could only
protect its mark as applied to
motorcycle clubs. This language
taken directly out of the opinion of
the Grottanelli court contradicts the
majority’s opinion in the current
case, that the Grottanelli opinion
never stated hog was “generic as
applied to a motorcyclist club or to
motorcycle products or services.”34

Denying collateral estoppel based
on this argument is basing it on an
incorrect premise.  I agree with the
dissent of Judge Evans, who finds
Grottanelli clearly applicable to
motorcycles as well as motorcycle
products and services.35  It would
be hard to argue that in advertising
“Hogs on the High Seas,” Top
Quality was referring to a club for
motorcycle enthusiasts.  A cruise is
much more accurately described as
a product or service than a club,
and the use of “Hogs” in their
advertisement seems to simply
refer to motorcycles (even though
no patrons were allowed to bring
motorcycles aboard the ship).
Even Harley recognized making a
distinction between “Hog Holidays”
and “Hogs on the High Seas” is a
difficult one.36  Since Top Quality’s
use parallels that of the use in
Grottanelli and it does not refer to
a motorcycle club, Harley should
be precluded from protecting
against use the mark by Top
Quality in this instance.

Conclusion. Trademark law
is a useful tool in helping a
company protect its good will and
in protecting the consuming
public. At the same time,
trademark law also has limits set
by previous cases establishing to
what extent a company many
protect a mark and what marks
may be protected. The Seventh
Circuit Court of Appeals, in H-D
Michigan, Inc. v. Top Quality
Service, Inc., went beyond those
established means when it allowed
Harley to preclude Top Quality’s
use of “Hogs.”37 Both the majority
and dissenting opinions agreed that
Grottanelli was a controlling case,
but the majority neglected the
actual language of the case that
made it applicable to motorcycle
products and services.38 Reading
the Grottanelli case correctly, as the
dissent suggests, precludes Harley
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from preventing Top Quality’s use
of the word.  Additionally, the word
“hog” was deemed generic far
before Harley’s attempt to use it as
a mark.39  Harley even went as far
as trying to disassociate itself from
the mark.  It sets a bad precedent
and interprets the prior case law
incorrectly to allow Harley to seize
a term out of the public domain
and assert it as its own.  For these
reasons the Seventh Circuit held
incorrectly when it reversed the
holding of the lower court; we
should “brand that attempt as
hogwash.”40
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Pro Bono is a
Professional Pledge.

Please volunteer your time or
send your check today to:

DuPage Legal
Assistance Foundation

126 South County Farm Rd.,
Wheaton, IL 60187

(630) 653-6212
Volunteers and Donors will be

recognized in the BRIEF.

Have you
Contributed to

Legal Aid?

Who’s Who in the DCBA
Committees

There’s Something About Mazy:
An Interview with Law Practice

Management Committee Chair
Mazyar Hedayat

by Ted A. Donner

Mazyar Hedayat likes the
internet. I mean it.  If
you know him - at all -

you understand what I’m saying.
He likes the internet.

Hedayat launched his first
website in 2000 and by 2001 he
had set up a booth at the ABA Tech
Show.  Then he advertised his work
in the ABA Tech Journal and came
to realize that there was something
about that kind of publication that
didn’t quite work for him. “The
more I looked at it,” he says to me
one afternoon, “the more I realized
that these things read like ex-
panded press releases.  Sometimes
they aren’t even that expanded.
Sometimes they’re just press
releases. They’re ads for things.
They’re conduits for selling more
Westlaw subscriptions or new
printers.  And for some people, that’s
law practice management. It’s  new
laptops, new software, and it’s Web
2.0, which, alright, that’s what
interests me the most.”

Hedayat chairs the DCBA’s
Law Practice Management Com-
mittee (“LPM”), a committee that
doesn’t hold regular meetings at
the Bar Center, but does meet from
time to time on line.  LPM provides
its members with one of the DCBA’s
only blogs  (www.dcbalpm.
wordpress.com) and its only wiki
( h t t p : / / d c b a l p m . j o t . c o m /
?login=1&loginCode=LoginPlease).

If you don’t know what a blog or a
wiki is, you’re not alone.1  One thing
you should know, though, is that
these are instruments which
Hedayat takes pride in having first
introduced to the DCBA and which
he only wishes the membership
would hurry up and come to
understand. “This committee has
given me an interesting ride,” he
says. “I’m in my third year as chair
and it’s been interesting all along.
The stuff we were talking about
three years ago has become the
norm for large firms now and will
be standard fare for small firms
three years from now. In the
meantime, though, it’s often
frustrating for me when people
check these things out on line and
say, ‘What are you trying to do,
because I don’t get it.’”

“In 2005 there was no one
basically on the Practice Manage-

Ted A. Donner, Ed-
itor of the DCBA
Brief,  is the principal
of Donner & Company
Law Offices LLC (with
offices in Wheaton and
Chicago) and an
adjunct professor with
Loyola University Chi-

cago School of Law. His practice is
concentrated in the representation of
small to medium-sized businesses in
transactions and commercial litigation.
He is the author of two treatises for
Thomson-West: The Attorney's Practice
Guide to Negotiations (with Hon. Brian J.
Crowe) and Jury Selection: Strategy &
Science (with Richard Gabriel).
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ment Committee,” says Hedayat.
“Meetings were called and called
off. The first meeting of LPM that I
chaired there were maybe 7-8
people. I didn’t know any of them.
No familiar faces whatsoever.  I
figured, ‘Okay. Already I’m not
inspiring my colleagues.’ It was
kind of an auspicious beginning.”
Then, over time, as he experi-
mented with blogs and other
developing internet media (“I went
kind of blog-nuts,” says Hedayat)
he began to develop a niche for
himself, and a place to focus on
developing LPM.

LPM doesn’t meet monthly.
It’s not a substantive law com-
mittee, so there aren’t a lot of
seminars. But the things the
Committee does - or can do - are
limited only by the imaginations of
its membership. “It’s free form,”
Hedayat concludes. “It’s the
foremost place in this bar
association, in my opinion, to be
entrepreneurial.  You can affect the
practice and way beyond, simply by
participating. My blog, for example
is read around the world, from all
over the United States to Europe to
Japan... we have a premier
platform. If you have something to
contribute to the profession - if you
want to be read by people around
the world, or if you want to kick
around some ideas, you should
participate.  We almost always have
something novel to talk about.”

Members interested in the
DCBA’s Law Practice Management
Committee can contact Mazyar
Hedayat, of course, by email
(mhedayat@mha-law.com).

1 But try using either word as a search
term on line and you’re bound to get the
idea soon enough.

An Interview with New and Young
Lawyer Committee Chair, Dion Davi

by Melissa Piwowar

The New and Young Lawyers
Committee might well be the
most “social” crew in the

DCBA, however membership can
be an essential tool for any new
practitioner. This committee’s
meetings aren’t your typical DCBA
luncheon. No call to order and no
minutes. Chair Dion Davi and Vice
Chair Christa Schneider steer
the helm each month to a different
location around DuPage County,
usually to a local restaurant or
watering hole on the second
Tuesday of every month.

Davi took a few moments
away from his Family Law practice
to discuss the New and Young

Lawyers Committee (sometimes
also referred to as the Young
Lawyers Committee). Davi initially
points out that not all new lawyers
are also necessarily young ones.
Regardless of your age, the New
and Young Lawyers Committee
gives its members a place and outlet
to network with more senior
lawyers, other new and young
practitioners as well as a few
members of the Bench. Committee
meetings mostly consist of social
events generally beginning at 5:30
with a rotating venue as
determined by Davi and Vice-Chair
Schneider. Davi explained that

these outings provide “a more
casual and comfortable atmos-
phere giving new members of the
bar an opportunity to gain insights
into the practice of law, network for
job opportunities, as well as just
relax and have a good time with
colleagues.”

Davi says the Committee tries
to plan a “Lunch with a Judge”
approximately once every quarter.

These luncheons generally
involve informal conversations
regarding courtroom procedure
and practical tips geared to the new
litigator or the litigator who’s new
to DuPage County. Past guests
include Associate Judges Linda E.
Davenport and Brian J.
Diamond who discussed the
judicial appointment process and
operation of field courts in DuPage.
Chief Judge Ann Jorgenson was
the guest of the inaugural “Lunch
with a Judge.” Jorgenson shared
the practices she felt were essential
to the practice of law, her appoint-

Melissa Piwowar
works as a para-
legal with Donner &
Company Law
Offices LLC. She is a
member of the
DCBA Brief Pub-
lication Board and
the author of a

number of prior articles for the Brief,
including “Riders Left Behind: Illinois Law
for Children Riding on Motorcycles Fails to
Keep Pace” (December 2005), and
“Corporate Resolutions for the New Year”
(December 2006). She is a member of the
American Society of Trial Consultants, with
which she is currently working as a member
of the planning committee for the ASTC 2008
National Conference to be held in Chicago,
Illinois.

Continued on page 52
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 “Though the committee is
aimed at new and young
members of the DuPage
County Bar, we welcome

anyone who wants to
connect with other

members.”
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An Interview With Child Advocacy Committee Chair,
Sean McCumber

by Susan O’Neill Alvarado

One of the DCBA’s most active
members, Sean M.
McCumber, is this year’s

Chair of the Child Advocacy
Committee.1  In his role as Chair,
McCumber has planned two major
seminars: one on October 20, 2007
to train attorneys who seek
appointments as Guardians ad
Litem in adoption cases, and one
in May, 2008 on the ethics of
representing children.  The Child
Advocacy Committee is made up of
members of the DCBA who work
in various areas of the law that
affect children, including juvenile
public defenders, adoption attor-
neys, family law attorneys and
attorneys who work in school law.
Areas of concern include domestic
relations, paternity, guardianships
in probate, adoptions, school law,
juvenile justice, abuse and neglect.
The Vice Chair is Henry Kass,
who is taking the lead on
organizing lunch seminars for
regular committee meetings.
Meetings are held every other
month on the third Tuesday of the
month.   The first meeting of the
year is scheduled as a joint meeting
with family law committee for
October 23, 2007.

October 23 is a key date for
both the Child Advocacy and
Family Law Committees because,
at that meeting, McCumber will
present a proposed revision to Local
Rule 15.  At the request of the
Honorable Judge Rodney W.
Equi, McCumber has been
working with roughly 20 other
attorneys and judges to revise Rule

15 for a period of months. That
work, in turn, inspired McCumber
to also suggest that the Committee
look at Local Rule 21, which he has
now approached the Honorable
Bonnie M. Wheaton to consider
on behalf of the committee.
McCumber, Laura Kern and
Debra Braselton are working on
a proposed revision to Rule 21 that
will go to the Child Advocacy
Committee for review before
submission to the chancery judges.

So why all of this focus on
rules?  “I think part of the problem
with all of us as practitioners,” says
McCumber, “both the Family Law
and Child Advocacy practitioners is
that we get so wrapped up in
winning that we forget the rules of
procedure and their importance.  I
don’t mean to nit pick but it would
help if we paid attention to the
rules. By revising the adoption
rules, for example, we can become
a more predominant county in
adoptions. We can take the lead
and demonstrate that DuPage is at
the cutting edge instead of being led
by the law.  It doesn’t happen, but
sometimes you hear people say they
don’t want to do an adoption in
DuPage because they’re behind the
times.  If we get things clear, about
how things should get done, people
will be more comfortable with the
process and it will be easier for
them.”

Even the most cursory review
of McCumber’s schedule reveals his
life’s priority: children. On both a
personal and a professional level,
McCumber spends a great deal of

time making sure that the most
helpless members of our society are
not forgotten. Ever since his early
days McCumber has walked the
walk when it comes to protecting
children. He began working with
children at age 18 as a camp
counselor for the YMCA and
continued in that role throughout
his undergraduate days at Illinois
State University. Although his
original interest was teaching, he
chose instead to pursue a degree in
juvenile justice.  Acting as a juvenile
probation officer during the last
several months of his under-
graduate days, he quickly learned
that he could more effectively
impact young people  if he was
directly involved in the legal system
as an advocate.

McCumber earned his law
degree at the University of Illinois
College of Law where he continued
his unwavering commitment to
children by laying the foundation
to create the Office of the Public
Guardian in Champaign County.
State funding for the proposed
Guardian’s office fell through and
McCumber laughs as he reflects on

Susan O’Neill Alvarado
focuses her practice on
family law issues in
DuPage County with the
firm Susan O’Neill
Alvarado & Associates.
She is a member of the
DCBA Board of Directors
as well as a number of
individual committees.

She also sits on the Board of Directors for
IICLE and is an adjunct professor at
DePaul University.

Who’s Who in the DCBA continued
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how the next seven years of his life
were spent at the large corporate
law firm of Winston & Strawn,
representing large tobacco com-
panies, pharmaceutical giants, and
other consumer products com-
panies.  Still, even during that
period of his life, he maintained an
active pro bono  schedule with
several Cook County agencies
representing indigent clients in
divorce and adoption cases.  His
commitment to providing legal
services to the less fortunate
continues today in his work as
Vice-Chair of the DuPage County
Legal Aid Committee.

In short, McCumber believes
that lawyers have a special
responsibility to protect children
who find themselves in the
“system” while their parents battle
for property rights. As he often

ment as Associate Judge, her
ascension to Chief Judge,  and
beyond.

When asked whether meetings
were open to other bar members
Davi responded “of course everyone
is welcome! Though the committee
is aimed and new and young
members of the DuPage County Bar,
we welcome anyone who wants to
connect with other members.”

Dion Davi got his under-
graduate degree in psychology at
DePaul and received his J.D. from
John Marshall Law School, he spent
a few years as an Assistant State’s
Attorney in the Child Support
Enforcement Division in DuPage,
then did a stint as a sole practitioner
before landing at  Mirabella, Kincaid,
Frederick & Mirabella, P.C. 

points out, adults sometimes
overlook the true impact on the
children of divorce and custody
disputes. “The legal system must
provide a safety net for children,”
he points out. “To do otherwise
simply guarantees their return to
the system as adults.”

1 McCumber also serves as the Chair of
the Rules Revision Subcommittee
created to revise the local circuit court
rules for Domestic Relations cases. In
addition, he serves as Vice Chair of the
Media Committee, the Legal Aid
Committee, the Entertainment
Committee and the Judges’ Nite
Committee.  That’s not all – He is also
an active member of the Brief’s Editorial
Board, the Family Law Committee, the
Committee for Continuing Legal
Education, and the Child Law Section
Council of the Illinois State Bar
Association.   Sean, have you ever
considered getting a hobby?

INTERVIEW/DAVI
Continued from page 49

Call Jacki Hamler at 630/653-7779 for details or visit www.dcbabrief.org.
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OFFICIALLY SPEAKING

Meet DuPage County Coroner:
Peter Siekmann

by Christa A. Schneider

It was in a large, sun-lit, second
floor office that I was greeted
by DuPage County Coroner

Peter A. Siekmann. Located in
what used to be the old Public
Defender’s office, the Coroner’s
office sits in the heart of the DuPage
County government complex
almost directly across County Farm
Road from the Courthouse.

The Coroner’s office is a fully
equipped and self-sufficient facility,
with a morgue on the first floor and
offices and records on the second.

When they moved into this location
in 1993, it was the first time there
was a morgue in DuPage County.
Up until then, autopsies were
performed and specimens collected
at the hospitals and funeral homes
themselves by each facility’s own
forensic pathologist. It was under
the guidance of former Chief
Corner, Rich Ballinger that the
building was transformed to the
facility that it is today. Ballinger
went to several coroner facilities
throughout the Country gathering

ideas for the building. The end result
is the building as it is today.

The Coroner’s office today has
its own contracted Certified
Forensic Pathologist that performs
all of the autopsies on site. That
being said, autopsies are not
performed in all instances, but
rather only when it is necessary to
determine the manner and cause of
death, which is the primary charge
of the Coroner’s office. There are
five different manners in which a
death will fall: (1) natural, (2)
accidental, (3) suicide, (4)
homicide, and (5) indeterminable.
Cause of death can be any number
of things, such as heart attack,
cancer, knife wound, etc. Of 4,000
deaths last year within DuPage
County, 300 required autopsies.
Most of the time the Deputy
Coroner called to the scene is able
to determine the manner and cause
of death independent of an autopsy.

While the Coroner and his
deputies are in fact peace officers,
they are not an extension of the
Sherriff’s Department. Rather, they
are separate offices that work hand
in hand. While the Coroner
determines manner and cause of
death, the Sheriff determines if

Christa Schneider is an associate with
Mirabella, Kincaid, Fredrick, & Mirabella,
P.C. Formerly with the Public Defender’s
Office, Christa graduated from Valparaiso
University School of Law in 2005, and
North Central College in 2001. She is the
vice chair of the DCBA Young Lawyer
committee.

DCBA Lawyer Referral Service
Monthly Statistics

LRS Stats from 8/1/2007 to 8/31/2007:
The Lawyer Referral & Mediation Service received a total of 643
referrals (447 by telephone & 196 by Internet) from 1,056 contacts
(843 by telephone & 213 by Internet) for the month of August.

Administrative 4 Family 160
Appeals 2 Federal Court 1
Bankruptcy 41 Government Benefits 2
Business Law 17 Immigration 6
Civil Rights 6 Insurance 8
Collection 49 Intellectual Property 4
Consumer Protection 17 Mediation 2
Contract Law 0 Military Law 0
Criminal 105 Personal Injury 33
Elder Law 2 Real Estate 80
Employment Law 65 School Law 5
Entertainment Law 1 Social Security 2
Environmental Law 0 Tax Law 1
Estate Law 27 Worker’s Comp 3

Questions and inquiries: Attorneys please call (630) 653-7779
Clients please call (630) 653-9109
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somebody is  to  blame and
whether  to  pursue cr iminal
charges. In these instances, the
Coroner relies on the expertise
of the Sheriff’s Department to
properly  gather evidence,  as
there is a strong likelihood that
these cases will end up in court.

 Pete  Siekmann started
working at the Coroner’s office
thirty-one years ago as a favor
for his friend, and then Chief
Coroner,  Robert  “Tiny”
Matthews. This was to be a tem-
porary position, as Pete had just
graduated from DeVry Institute
of Technology with a degree in
electrical engineering and had
been hired to start working at a
two wave radio company in Au-
rora.

Needless  to  say,  what
started out as temporary even-
tually turned permanent, and
Pete found himself employed as
a Deputy Coroner for the next
seventeen years. He became in-
trigued with this line of work,
with most of his time spent on
the streets as an investigator. He
remarks that, “Trying to help
families at their worst time can
be gratifying. You are not al-
ways successful, but you have to
stay  honest  and truthful
throughout.”

In 1993,  he  became the
Chief Deputy Coroner, which
involved taking charge of the
investigative portion of the of-
fice, where his primary respon-
sibility was to conduct Coroner’s
Inquest Proceedings. From 1993
to 2002 he conducted roughly
1500 of  these  proceedings,
which are essentially mini jury
trials to determine the manner
and cause of death.

He stayed on as that title
unti l  2004 when he was ap-
proached by then retiring Coro-
ner Rich Ballinger and encour-
aged to run for office. Although

Pete had worked in this office
most of his career, he had res-
ervations when it came to delv-
ing into the polit ical  s ide of
things. At the time, it seemed
like a very foreign role. He did
ultimately run and win under
the republican ballot that year.

Pete still maintains a some-
what  non-pol i t ical  at t i tude.
When speaking of the seven full
time Deputy Coroners in the of-
f ice,  he commented,  “We al l
work together  here.  Even
though I have the title of chief,
I never really put myself above
them.”

Many changes  have oc-
curred in the Coroner’s office in
the last thirty-one years. New
location. Larger staff. Popula-
tion growth. The one constant
is Pete Siekmann and his down
to earth approach to a very se-
rious job.

“After Hours” by John M.
Mulherin and Steven B. Levy
discussed activities, programs
and establishments the reader
might find enriching

November 1990
“Controlling a corporation

with less than 51% ownership”
by Dean J. Leffelman

“Transferee  l iabi l i ty-the
long arm of the Tax Collector”
is  explained by John M.
Mulherin

Nancy E.  Joerg  asks
“Independent  contractor
status: An endangered species?”

“After Hours” by John M.
Mulherin and Steven B. Levy
discussed activities, programs
and establishments the reader
might find enriching 

BRIEF HISTORY
Continued from page 60

Time to think about
your CLE credits?

Authors writing “law-related
articles in responsible legal
journals or other legal sources”
can earn up to “half the
maximum CLE hours required for
that reporting period” or ten
hours for the first two-year period
on a single publication.

Authors must keep record of time spent in research and preparing any article for
CLE credit.  Additional restrictions apply.  For additional information, visit
www.mcleboard.org.

Write for the DCBA Brief and earn up to half your
required CLE credits: Visit www.dcbabrief.org for details
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LEGAL AID UPDATE
by Brenda Carroll

Ms. Carroll has been the DuPage Legal
Assistance Director since 1988 and on the
DCBA Board of Directors since 2004.  She
earned her J.D. at IIT-Chicago Kent College
of Law in 1986.  Admitted in Illinois and
Northern District, 1986, U.S. Supreme
Court, 2005.  Officer/Secretary of Child
Friendly Courts Foundation; Past
President, Board Member of DuPage
Association of Women Lawyers.

Clients Notify Us of Their
Appreciation for Their
Pro Bono Attorneys

Michael LoCicero is a
general practitioner who has a
practice in family and criminal law.
Mr. LoCicero, who practices in Oak
Brook, has taken many legal aid
cases over the years.  He was
admitted to practice law in 1982.

He was recently assigned a pro
bono case and his client sent me a
copy of the letter he mailed to
Michael at the close of the case.  It
is reproduced here.

Dear Michael:
I want to thank you for every-
thing that you did for me regard-
ing my divorce.  I appreciate the
effort you took to take care of
my interests.  You were very
patient and understanding with
me and took the time to explain
everything so that I could un-
derstand it.  And I also appreci-
ated that you took the time to
understand my problems so that
you could help me with them.
You were a very good attorney
for me.
May your business continue to
do well.  I will always remem-
ber what you have done for me
and will recommend you to any-
one that asks me.

What a wonderful attorney
Michael must be for his client to
take the time to let us know how
he felt about Michael.

Eva Tameling takes on many

legal aid cases and her client also
took the time to express her
gratitude to Eva in writing.  Her
client took further time out to tell
our program how she felt about Eva
and to give a donation in Eva’s
name to the DuPage Bar Legal Aid
Service.

She writes to Eva:
….Thanks you so much for all
of your help with my case! I
really can’t thank you enough –
you did an amazing job! I am
making a small donation in your
name to the DuPage Bar
Association to show my
appreciation, and so they may
continue to help others in my
situation.  I will be writing a
letter to you about how happy I
am with your services, and if
you would like to use me as a
reference, I would be delighted.
You really did perform above
and beyond the call of duty.
Thank you so very much.
The best of luck to you and your
staff.

To the DuPage Bar Legal Aid
Service, this client added the
following:

Ms. Tameling was absolutely
amazing! She is an extremely
wise and excellent attorney. I am
very thankful to her, her staff
and DuPage Legal Aid.  Please
accept this donation in honor of
Ms. Tameling.

Eva has a practice in family
law in Oak Brook, Tameling &

Associates, P.C.  She recently
stated, “It is so important that the
pro bono clients we have feel they
get the same service all our other
clients receive.”  Obviously
Michael LoCicero feels the same
way.

Pro Bono Cases for
August, 2007

The following are attorneys
who have accepted and closed their
pro bono cases for the months of
July and August, 2007.

Brian A. Grady
Danya A. Grunyk
Michael Powers
Mark W. Tader
Robert Wier
Jesse V. Barrientes
Mary Jane Chapman
Michael Duhig
Henry Kass
Deborah Klass
Richard D. Klein
John Martoccio
Sean McCumber
Thomas M. Newman
Christine Ory
Elizabeth Simons
Eva Tameling
Paul Watkiss



 

DuPage County Bar Association 
  

CONTINUING LEGAL EDUCATION 

FINANCIAL HARDSHIP POLICY 
 
 

The DCBA Executive Director may, at his/her discretion, reduce or waive the registration fee for any DuPage 
County Bar Association member who desires to attend an Association seminar, but for whom the cost would be a 
financial hardship.  Requests shall be made via the Application for CLE Grant, and submitted with the seminar 
registration form at least 14 days prior to the seminar.  Financial aid shall be capped at $250 per attorney per bar 
year (July 1-June 30). 
 
The determination of whether a lawyer is eligible for a reduced or waived fee will be made on a case by case basis 
based upon professional relevance, financial need and the space available for the seminar.  All requests will be kept 
confidential.* 
 
Approved registration fee waivers will include the cost of refreshments, if provided to registrants. 
 
If a lawyer is found to be eligible for a reduced fee, s/he shall be responsible for paying the balance of the registra-
tion fee prior to admission into the seminar. 
 
This policy shall be publicized in the DCBA Brief.  A link shall be provided from the DCBA’s CLE Home Page to 
the Application for CLE Grant. 
 
*Except for disclosure to bar staff involved in processing the application and the decision to grant or deny the request. 

DuPage County Bar Association 

126 S. County Farm Rd., Wheaton, IL  60187 

 

Application for CLE Grant 
 

Name ___________________________________ARDC #______________________ Date __________________ 
 
Mailing Address ___________________________________ City _____________________  Zip______________ 
 
Phone Number ___________________ E-mail ____________________________________ 
 
Title of DCBA Seminar ________________________________________________________________________  
 
Program Date _______________Registration Fee _______________ Amount Requested ____________________ 
 
By signing the application, the attorney applying for the grant to subsidize CLE registration fees for the 

identified CLE program attests: 

 

1. I, _______________________, certify that my personal income for the current calendar year will be less than 
$35,000. 

2. I have not received previous CLE grants in excess of $250.00 in this bar year (July 1-June 30). 
 
 
       __________________________________________ 
       Signature of Applicant 
 



Note:  We cannot guarantee 

seminar materials or lunches will 

be available at the seminar for 

“walk-ins”.  Registered attendees 

will be given preference. 

 

CLE seminars require individual 

registration forms and ARDC 

numbers.  

 Registration/Purchase Order – 2007 

 
__________________________________________________________ 
Name (Please list all individuals attending events.) 

__________________________________________________________ 
Firm 

__________________________________________________________ 
Mailing Address 

__________________________________________________________ 
City/State/Zip 

__________________________________________________________ 

Phone 

__________________________________________________________ 

 Fax         
Seminars and Social Events 

 
Note: Early Bird fee (in bold) may be taken for paid registrations RECEIVED by the Bar Office AT LEAST ONE 

WEEK PRIOR to seminar/social event as shown.  “Walk-ins” and those registrations received within 5 business days of 

the event, pay the regular registration rate.  Associate Members and Law Students pay the “New Lawyer (0-3 Years 

since admission)” rate unless otherwise noted.  Some events will have a “no refund” or “partial refund” policy, if noted. 

 

Committee Meetings with MCLE Credit: 

(You must pre-register to ensure lunch & credit) 

Watch for notices of MCLE Meetings & More Details 
   Oct. 18 – Real Estate Law Committee 

 

 Social and Seminar Events 

 

Oct. 13  Civil Law Seminar – ED 

     Cress Creek Country Club, Naperville 

___ @ $75/$85, DCBA Members  $ _______ 

___ @ $110/$120, Non-Members  $ _______ 

___ @ $60/$70, New Lawyers (0-3 Years) $ _______ 

 

Nov. 30,  Dec. 1,7  BASIC SKILLS COURSE - GN 

Required Course for 2007 Admittees, Open to All. 

Up to 15 hours of MCLE.   NOTE DATE CHANGES 
___ @ $75 – 2007 Admittees-All 3 Sessions  $ _______ 

___ @  $25, Nov 30 - New Lawyers (1-3 Years)  $ _____ 

___ @  $25, Dec. 1 - New Lawyers (1-3 Years)  $ _____ 

___ @  $25, Dec. 7 - New Lawyers (1-3 Years)  $ _____ 

___ @ $75, All 3 Sessions-New Lawyers $ ________ 

___ @  $75, Nov 30 -  All Others    $ ________ 

___ @  $75, Dec. 1 -  All Others   $ ________ 

___ @  $75, Dec. 7 -  All Others  $ ________ 

___ @  $225, All 3 Sessions – All Others $ ________  

 

 

Nov. 14 – Veteran’s Day Luncheon  

     Attorney Resource Center, RSVP Required 

____ x Complimentary – DCBA member veterans 

____ x $10, All Other Registrants  $ ________ 

 

Dec. 6    Holiday Party, 4 – 7 pm 

       Arrowhead Country Club, Wheaton 

___ $35, All Registrants   $ ________ 

     Goods and Services 
 

PRE-ORDER YOUR 2008 ATTORNEY DIARY – expected 

delivery, mid-October.  (Payment must accompany orders.  

Quantities are limited.) 

____ x $23 for Bar Office Pick-Up  $ ________ 

____ x $28 to be mailed   $ ________ 

 

COURT RULES AMENDED THROUGH  1/7/07 
____ x $20, Bound (add $5 each for mailing)  $ ________ 

____ x $20, on disk (add $5 each for mailing)  $ ________ 

____ x $15, Unbound (add $5 each p+h)  $ ________ 

____ x $20, by email attachment*   $ ________ 

____ x $2, Amendments only (add $2 p+h)       $________ 

 

MULTI-BOARD RESIDENTIAL R. E. CONTRACT 4.0 

     Sold in multiples of 2 – hardcopy only, includes Postage 

___ x $2 for each set of 2, Mailed  $ _______   

     (No need to pre-order for Bar Office pick-up- 2/$1.00) 
 

 

 

TOTAL Enclosed/Charged $ ______________      

                   
Check # ___________________ ARDC # __________________________ (required for MCLE Credit) 

 

++Credit Card #______________________________________________________Exp: ______________ 

 

Signature for Charge: ____________________________________________________________________ 

 
Mail or fax registration form with payment to DCBA, 126 S. County Farm Rd., Wheaton, IL   60187.  Fax number:  (630) 653-7870.  

Most items may also be purchased through the DCBA Store at www.dcba.org.  Store may be used for credit card payment only – 

RSVP’s and complimentary registrations should be mailed, emailed or faxed directly to the Bar Office.  
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Legal Aid Committee Chair Richard Rius at the Kane
County Cougar’s Outing to benefit the DuPage Bar Legal
Aid program.  Photo by Jim Reichardt.

Legal Aid Director Brenda Carroll with Maggie Bennett,
Angela Imbierowicz and Mike Scalzo.  Photo by Jim
Reichardt.

Judge Linda Davenport, Joe Fortunato, Kim Kaye, Sue
Makovec, Mary Downard and Judge John Demling.
Photo by Jim Reichardt.

Steve Marderosian, Greg Adamo and Deven Kane at
the Young Lawyer’s Happy Hour, Thursday, August
16, 2007.

PHOTO GALLERY

Chantelle Jackson, Joseph Emmerth, Dion Davi and
Christa Schneider also enjoying the Young Lawyer’s
Happy Hour.

Opportunities
LAW PRACTICE FOR SALE

Established 3 years. Repeat clients,
referrals and walk-in business. Over 450
files opened since 1/1/07. Tax, Estate
Planning and Real Estate. Call John 630-
250-0000

COPIER FOR SALE
For Sale; used Xerox Copier Model 5328,
analog, good condition, 15 yrs old with low
copy count. $200 Call 630-879-2229 or
email beth@hogan anddean.com

CLASSIFIEDS
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Office Space
Space Available

DOWNERS GROVE
Civil War era office building for rent.
Renovated but retains its historic char-
acter.  1500 Square Feet; 5 offices, cen-
tral secretarial space and reception area.
Large paved parking lot.  1001 Maple
Ave.  Call (630) 810-1250 or 852-4060.

WHEATON
Walsh Knippen Knight & Pollock historic
office building for lease or purchase. 601
West Liberty Drive (WKKP is relocating
to a larger office). Private office build-
ing, 3,279 sq. feet, 2 floors, 6 executive
offices, large reception area, large con-
ference room, supply/media room,
kitchen, library, large secretarial and
administrative areas. Private parking
lot; room for future building addition.
Walk to train and downtown Wheaton,
minutes to courthouse. Contact Jane
@ (630) 462-1980 or email jane@
wkkplaw.com.

OAK BROOK
Oak brook executive office space for lease
in attorney/professional suite; con-
ference rooms; extensive library. If In-
terested, call Bev at 630-574-0525.

DARIEN
Solo?  Going off on your own?  We have
space for an attorney plus one associate/
assistant in our newer Darien office just
off I-55.  Access to two conference rooms,
kitchenette, high-speed internet, recep-
tionist all available.  You’d be sharing
space with a small transactional firm
(real estate, estate planning, business
law). We also share the building with a
small accounting firm.  Referral work
available (depending on practice areas).
Contact Bill at w.cotter@cotter
andassociates.com or 630-724-9950
for more information.

WEST CHICAGO
Attractive, 12’x16' front office for rent
in downtown historic district.  Rent in-
cludes all utilities except telephone. Wire-
less internet.  Spanish-speaking recep-
tionist and translator available at addi-
tional cost.  Call Dayna at 630-639-
5203.

WHEATON

One office in prestigious Danada area;
minutes from courthouse; secretarial
space available; conference room,
kitchen, reception area; available imme-
diately.  Call (630) 260-9647.

NAPERVILLE
Office space available at Northwest
corner of Diehl and Mill Streets.  One
furnished office, approximately 125
square feet, includes access to shared
Conference Room and Kitchen with other
attorneys.  Separately available is access

to shared conference room without office
space.  Contact Peter at (630) 983-
4144.

WHEATON
Need More Space? 1st Floor Unit With
Over 1000 Sq. Ft. Plus A Huge Basement
For Storage. 3 Large Offices, Conference
Room, Reception Area Plus Space For
Administrative Assistant. Convenient
To Downtown Wheaton and County
Buildings. For Rent Only. ** FIRST
MONTH FREE! TENANT MAY CHOOSE
NEW CARPET! ** Call Ron @ 630-670-
6710

ITASCA OFFICE SPACE AVAILABLE
Three 13’x 12’ offices and three 13’x 10’
offices available in law office in the Chan-
cellory Business Park in Itasca.  This is a
beautiful new buildout available as of
July 1, 2007.  Rent includes shared re-
ception, use of two large conference
rooms and kitchen, all utilities, DSL, and
possible reception assistance.  Inquire
amencini@ mencinilaw.com or call
630-616-3900.

WHEATON
Park East Office Suites

 Individual Private Offices
 Conference Rooms
 Personalized Phone Answering
 T1 Internet Connection
 Voice Mail & Patching
 Complete Business Services
 Corporate Identity Program
 Ample Parking
 Includes all Utilities
 Convenient to Tollway & Restaurants
Call Donna at (630) 653-9909

www.parkeastoffices.com
1755 So. Naperville Rd., Suite 100,

Wheaton, IL 60187

AURORA/NAPERVILLE
Share elegant furnished office & receive
consistent referrals. Our established fi-
nancial planning/tax preparation firm’s
goal is to rent out part of our office space
to an Attorney who specializes in Wills &
Trusts. The right Attorney will receive
consistent referrals. Great location &
image. New one story brick building /
corner window offices/ conference/ 2 sta-
tion reception/ secretary space, Phone
service, T-1, copier/fax/scanner. Imme-
diate occu-pancy. Over 100 ready refer-
rals. Negotiable space and price. Call
Marge at 630-723-0900 or email
margez@associatedtax.us for de-
t a i l s .

Employment
LITIGATION ATTORNEY

Medium size Chicago law firm is seeking
a full-time associate attorney with 1 to 3
years litigation experience.  Assistant
State’s Attorney’s welcome to apply.
Excellent insurance and 401K benefits.

Please email letter and resume to
bar@dcba.org and reference Box P.

ASSOCIATE ATTORNEY POSITION
AVAILABLE

Expanding management side labor and
employment law firm in the western
suburbs seeks attorney with 1 to 3 years
experience for practice in all areas of la-
bor and employment law.  Compensa-
tion commensurate with experience.
Please e-mail your resume to Renée L.
Koehler at Koehler & Passarelli, LLC,
rkoehler@k-pllc.com.  An EEO Employer.

LEGAL ASSISTANT
Naperville business law firm seeks Legal
Assistant with strong telephone, writ-
ing, filing, word processing & internet
skills for F/T (40 hrs) or P/T (25 hrs) po-
sition.  One year min. law office exp. re-
quired.  Pleasant environment.  Salary
comm. w/exp. Fax resume with cover
letter incl. F/T or P/T preference & sal-
ary requirements to 630-548-5568 or
e-mail to russwinlaw@sbcglobal.net.

LEGAL SECRETARY –
PART TIME POSITION

Established Wheaton law firm seeking
permanent, experienced family law le-
gal secretary. Monday-Friday 9 to 3.
Accuracy, organization and proficiency
in WordPerfect and Word a must.  Please
fax or e-mail resumes with salary re-
quirements to 630-682-0561 or
ck lanc i r@aol . com.

PARALEGAL
A Bensenville Law Firm has an imme-
diate opening for a full time Legal Sec-
retary. Strong computer and dictaphone
skills are required.  Our firm is friendly
and professional.  Fax resume to atten-
tion Pamela Bouwman at 630/595-4598
or e mail to pbouwman0524@
h o t m a i l . c o m

ASSOCIATE ATTORNEY
Law firm located in Oak Brook is seeking
a full-time Associate Attorney with at
least one year of experience in a law firm
or accounting firm environment. C.P.A.
license or accounting degree preferred.
The firm’s primary practice areas in-
clude sophisticated estate planning for
high net worth individuals and family
groups, estate and trust administration
and preparation of estate and gift tax
returns. Our firm prides itself in main-
taining a professional and friendly at-
mosphere while  helping our clients and
their families achieve their personal,
family and business goals.  Compensa-
tion commensurate with experience and
qualifications.  Benefits include health
insurance and retirement plan.  Target
start date is October of 2007.  Please e-
mail a cover letter with your resume
and your salary requirements to
oakbrooklaw@comcast.net



60  DCBA BRIEF  NOVEMBER 2007

A BRIEF HISTORY

DeJa View: Highlights from the
History of the DCBA Brief

by Thomas A. McClow

Thomas McClow is the principal of the
Law Office of Thomas A. McClow, Ltd. in
Winfield, and an adjunct professor with
Judson University in Elgin. He received his
B.S. from Michigan State University and
his J.D. from Loyola University Chicago
School of Law. Mr. McClow is known to
many as the “Traveling Lawyer” for his
years of travel to domestic and
international destinations. Phone: (630)
221-9057 and e-mail: tom@mcclow
law.com

April 1990
Future DCBA President Ross

P. Toran highlighted “Objection
Tips from an Ol’ Pro”

“Invocation of Right of
Counsel in Court Bars further
interrogation on any offense, so
long as Defendant is in continuous
custody” by Stephen W. Baker of
the DuPage Public Defender’s Office
might win an award for the longest
article title

“Automation issues for the
small and medium-sized law firm”
by Jay Stephens, MBA, JD
demonstrated his power of
premonition by stating
“automation of law firms is a
‘when’ proposition, not an ‘if.’

Fran Anderson asked “Are
you a Best Boss?”

Continuing the technology
theme, Nick P. Poulos using the
80386 processor as the benchmark
discusses “The Multi User personal
computer in the small office
environment.”

“The practice of law today or
does this sound familiar?’ by
Donna Renn laments that office
automation has devalued our
profession.

Discussing IRMO Eckert, 116
Ill. Dec. 220, Joseph P. Glimco
III, discusses “Leave to remove: Is
the 2nd District loosening the reigns
[sic] on children leaving Illinois.”

“After Hours” by John M.
Mulherin and Steven B. Levy
discussed activities, programs and
establishments the reader might
find enriching

May-June 1990
William I. Ferguson begins

his article “An Attorney’s survival
guide” by observing “A paying
client is a wonderful thing.”

“Employers’ Contribution
Liability and the Workers’
Compensation Act: Promoting a
harmonious balance” was authored
by Joseph F. Spitzzeri and
Alfred A. Spitzzeri

“Sale of property encumbered
by Federal Tax Liens” by Tony
Mankus

Wayne Brucar presents
“From a whisper to a scream: A
primer on Articulable Suspicion in
the 2nd District”

“After Hours” by John M.
Mulherin and Steven B. Levy
discussed activities, programs and
establishments the reader might
find enriching

July-August 1990
“Rewriting the Right to Refile:

the Plaintiff’s three ‘R’s” explained
by Judge William E. Black

Sarah L. Poeppel presented
“Basic Bankrupcy: A Primer”

With photographs by Mark A.
Ialongo, Candace Purdom
honored the old courthouse in
“Courthouse Tales: Reflections of
201 Reber Street”

“Basic Business Formation” by
Steven B. Levy

Kathleen Zellner began a
monthly column entitled “Case
Law Update”

“After Hours” presented by
guest writers Judge Edmund

Bart and Maddy Liss-Bart
September 1990

William C. Atten was
honored in a feature article by
Candace Purdom called
“Veteran lawyer and Judge:
William C. Atten”

“Recovery of Economic Loss
for Professional Negligence” by
Frank DeSalvo

“Modifying custody based on
cohabitation; Jarret revisited”

“After Hours” by John M.
Mulherin and Steven B. Levy
discussed activities, programs and
establishments the reader might
find enriching

October 1990
“Alternative Dispute

Resolution methods and their
applications” by Judge Robert E.
Byrne and John J. Lapinski

Judge William E. Black
described “The Pleading Dilemma”

“A guide to reviewing Plats of
Subdivision” was presented by
Richard F. Bales of Chicago Title

“Case Law Update” by
Kathleen Zellner

Continued on page 54



 
4:00 - 7:00 pm 

 
Arrowhead Country Club 
26W151 Butterfield Road 
Wheaton, Illinois  60187 

 
Registration fee: $35.00 

 
Hors d’oeuvres 

Cash Bar 
 

Bring a new unwrapped toy for Lawyers Lend a Hand Toy Drive 
————————————————————————          

Holiday Party Registration 
 

Name:_______________________________________ Phone:__________________________ 
 
 
Address:_____________________________________________________________________ 
 
 
No. of Tickets @ $35.00 each ________         Check #:_______________ 
 
 
Credit Card #________________________________________  Exp. Date:________________ 
 
 
Signature for charge:____________________________________________________________ 
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